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7 November 2019: Switch On... Bills, Explanatory Memoranda, and If you would like to receive the Library
Bulletin by email, please contact us at
Hansard

llv@courts.vic.gov.au
Thursday 7 November, 1.15pm - 1.45pm

The Law Library of Victoria invites you to attend our Switch On... information Judging for the People: A Social
sessions. These sessions are suited to judicial officers, court staff, legal History of the Supreme Court in
professionals, law students, and anyone with an interest in law. Victoria 1841-2016

This session will demonstrate how to locate current and historical bills, second
reading speeches, and explanatory memoranda online using free resources. It

will also look at subscription resources accessible via the Law Library of Victoria. éu;?:;?é HiStcogzrtOf tf}(:
The session is designed to provide a clear understanding of what is available e Victoria 1841-2016 has

online and the easiest way to access it; it also works as a refresher for L] just  been  published.
. T & Copies of the book can

i-1"] be ordered from the
~

Judging for the People:

experienced users.

. Supreme Court Library,

F please phone 03 8600
2009 for details.

The book costs $60 and there is a $10

discount for members of the Royal

Historical Society of Victoria (RHSV).
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New Books

Following is a selection of new books added to the Law Library of Victoria collection. For details of
more new books, see the Library Catalogue: https://courts.sdp.sirsidynix.net.au/client/en_AU/llv/.

Members of the legal profession and the public can request Supreme Court Library books to read on
site.

Judicial officers and court staff can borrow any of the books listed. Contact your jurisdictional
librarian to request an item.

Access to justice and legal aid : comparative perspectives on unmet legal need
edited by Asher Flynn and Jacqueline Hodgson.

, ! &1 Oxford ; London : Hart Publishing, an imprint of Bloomsbury Publishing Plc , 2017.
- SN M 347.017 ACC (Supreme Court Library)

JUSTICE: [ _
(N {c7.\W XD Link to the book in the catalogue

= Military law in Australia

W aru gl editors, Robin Creyke ; Dale Stephens ; Peter Sutherland.

Alexandria, N.S.W. : The Federation Press and Softlaw Community Projects, 2019.
343.01 MIL (Supreme Court Library)

Link to the book in the catalogue

Statutory interpretation in private law

editors Prue Vines, M Scott Donald.

Alexandria, N.S.W. : The Federation Press, 2019.
346.94 STA (Supreme Court Library)

Link to the book in the catalogue

The arrest conventions : international enforcement of maritime claims
edited by Paul Myburgh.

Chicago : Hart Publishing, 2019.

343.096 ARR (Supreme Court Library)

Link to the book in the catalogue
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Legislation

Victorian Bills
The following Victorian Bills have received a second reading since the
last Library Bulletin:

Building Amendment (Cladding Rectification) Bill 2019

Energy Safety Legislation Amendment (Victorian Energy Safety
Commission and Other Matters) Bill 2019

® Justice Legislation Amendment (Criminal Appeals) Bill 2019

® Justice Legislation Amendment (Serious Offenders and Other
Matters) Bill 2019

Melbourne Strategic Assessment (Environment Mitigation Levy)
Bill 2019

State Taxation Acts Further Amendment Bill 2019

EXHIBITIONS IN THE LIBRARY

Victorian Assents

Argus from 100 years ago The following Victorian Acts were assented to since the last Library
The Supreme Court Library has the Bulletin:
Argus newspaper from 1919 on display.
The page is turned daily and provides an ® Health Legislation Amendment and Repeal Act 2019 No.
insight into what was happening 100 34/2019

years ago to the day.
® Marine and Fisheries Legislation Amendment Act 2019 No.

A snapshot is provided via the Law

Library of Victoria Twitter account. You 35/2019

can follow these tweets via

@lawlibraryvic #argus1919 ® Superannuation Legislation Amendment Act 2019 No. 36/2019
Proclamations

No Victorian Proclamations have been made or come into operation by forced
commencement since the last Library Bulletin.
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http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/dbd87d16c256393aca25849400182ab9!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/c6bfc2fc1a8dac2fca25849400180a5d!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/c6bfc2fc1a8dac2fca25849400180a5d!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/abdf5c1185c7f858ca2584940011f89e!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/9f3aeae1f9d1893bca2584940019a479!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/9f3aeae1f9d1893bca2584940019a479!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/77eed9626c881e83ca2584940075f0f0!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/77eed9626c881e83ca2584940075f0f0!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/222e451658808746ca25849400124ab7!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/e2d25ed2085b2f7dca25849b0009a575!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/9b8c3447a301c4d3ca25849b0009bf4d!OpenDocument
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/d4c31d4dd2729511ca25849b0009d615!OpenDocument
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High Court of Australia Cases

INCOME TAX (CTH) - Allowable deductions - Where taxpayer had received percentage of income
derived from 18 gaming machines operated by authorised gaming operator under Gambling
Regulation Act 2003 (Vic) at its hotel premises - Where Gambling Regulation Act amended to
provide for gaming machine entitlements ("GMEs") to be allocated directly to gaming venue
operators - Where taxpayer bid for and was allocated 18 GMEs permitting it to operate gaming
machines at its premises for ten years - Where taxpayer paid purchase price by instalments -
Whether purchase price was outgoing on revenue account deductible under s 8-1 of Income Tax
Assessment Act 1997 (Cth) ("1997 Act") - Whether purchase price was expenditure incurred to
preserve (but not enhance) value of goodwill in relation to legal or equitable right with value to
taxpayer solely attributable to effect on goodwill deductible under s 40-880 of 1997 Act.

WORDS AND PHRASES - "asset of enduring value”, "barrier to entry”, "blackhole expenditure”,
"capital account”, "capital asset”, "CGT asset”, "CGT cost base", "CGT event", "gaming machine
entitlements”, "goodwill", "motive", "objective purpose”, "once-and-for-all outgoing”, "practical and
business point of view", "purchase price funded out of revenue", "revenue account”, "statutory
rights”, "structural solution”.

Gambling Regulation Act 2003 (Vic), Ch 3, Pt 4A.

Income Tax Assessment Act 1997 (Cth), ss 8-1, 40-880.

Commissioner of Taxation v Sharpcan P/L

Kiefel CJ, Bell, Gageler, Nettle and Gordon JJ

[2019] HCA 36
16 October 2019
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STATUTES - Construction - Where s 45(1)(a) of Crimes Act 1900 (NSW) provides that a person who
"excises, infibulates or otherwise mutilates the whole or any part of the labia majora or labia
minora or clitoris of another person” is liable to imprisonment - Where two respondents charged
with having "mutilated the clitoris" of each of complainants - Where other respondent charged with
assisting those respondents following commission of those offences - Where defence case that
procedure performed on complainants merely ritualistic - Where trial judge directed jury that word
"mutilate” in context of female genital mutilation means "to injure to any extent" - Where trial
judge directed jury that "clitoris” includes "clitoral hood or prepuce” - Whether "otherwise
mutilates” should be given ordinary meaning or take account of context of female genital
mutilation - Whether "clitoris" includes clitoral hood or prepuce - Whether trial judge misdirected
jury as to meaning of "mutilate” and "clitoris".

APPEALS - Where s 6(2) of Criminal Appeal Act 1912 (NSW) provides that if appeal against
conviction allowed, subject to special provisions of Act, Court of Criminal Appeal "shall ... quash
the conviction and direct a judgment and verdict of acquittal to be entered" - Where s 8(1)
provides that on appeal against conviction, Court of Criminal Appeal may order new trial if it
considers that miscarriage of justice has occurred and it can be more adequately remedied by
order for new trial than any other order - Where Court of Criminal Appeal allowed appeals against
convictions based on construction of s 45(1)(a) of Crimes Act and on other grounds including that
verdicts unreasonable or unsupported by evidence - Whether open to Court to quash conviction and
decline to make further order - Whether sufficient evidence to warrant order for new trial -
Whether matter should be remitted to Court of Criminal Appeal for redetermination of ground
alleging that verdicts unreasonable or unsupported by evidence.

WORDS AND PHRASES - "child abuse”, "clitoris”, "context”, "de minimis injury”, "female genital
mutilation”, "injury”, "khatna", "mischief”, "misdirected the jury”, "mutilation”, "offence provisions”,
"otherwise mutilates”, "purposive construction”, "ritualised circumcision”, "sufficient evidence”,
"tissue damage”, "umbrella term"”.

Crimes Act 1900 (NSW), s 45.

Crimes (Female Genital Mutilation) Amendment Act 1994 (NSW).

Criminal Appeal Act 1912 (NSW), ss 6(2), 8(1).

The Queen v A2; The Queen v Magennis; The Queen v Vaziri

Kiefel CJ, Bell, Gageler, Keane, Nettle, Gordon and Edelman JJ

[2019] HCA 35
16 October 2019
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Victorian Court of Appeal Cases

ACCIDENT COMPENSATION - Negligence - Motor vehicle accident - Finding of fact re length of time
indicator on - Finding based on assessment of witnesses - No error - Fox v Percy (2003) 214 CLR
188; Robinson Helicopter Co Inc v McDermott (2016) 331 ALR 550 applied.

APPORTIONMENT OF LIABILITY - Whether trial judge erred in finding applicant 90 per cent liable for
collision - Whether trial judge failed to give due consideration to position of driver
following/overtaking - No error - Transport Accident Act 1986 s 104 - House v The King (1936) 55
CLR 499 applied.

Stephens, Marie v Transport Accident Commission

Whelan and T Forrest JJA and Kennedy AJA

[2019] VSCA 234

18 October 2019

ADMINISTRATIVE LAW - Application for leave to appeal - Judicial review - Decision of delegate of
Secretary to the Department of Justice and Regulation to refuse an application for 'emergency
management days' - Delegate not satisfied applicant was of 'good behaviour' during emergency at
the prison - Whether applicant denied procedural fairness - Duty to inquire - Whether delegate
obliged to consider transcript of committal proceeding in which witnesses against applicant were
said to have resiled from their original allegations - No denial, in the circumstances, of procedural
fairness - Leave to appeal refused - Corrections Act 1986 s 58E.

Kheir, Ali v Neil Robertson (As Delegate of the Secretary to the Department of Justice
and Regulation) and Commissioner for Corrections and The Secretary to the
Department of Justice and Regulation

Whelan, McLeish and Weinberg JJA

[2019] VSCA 229

16 October 2019
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CONSTITUTIONAL LAW - Judicial power of Commonwealth - Jurisdiction vested in State courts -
Deputy Commissioner of Taxation commenced recovery proceedings against respondents for
liability under income tax assessment - Income Tax Assessment Act 1936 (Cth) s 175 provides
validity of assessment not affected by non-compliance with Act - Taxation Administration Act 1953
(Cth) s 350-10(1) item (2) of sch 1 provides production of notice of assessment conclusive evidence
that assessment properly made and amounts and particulars of assessment correct - Taxation
Administration Act 1953 (Cth) ss 14ZZM and 14ZZR preclude court in recovery proceeding from
having regard to fact that review or appeal of assessment under pt IVC pending in Administrative
Appeals Tribunal or Federal Court - Whether interference with integrity of Supreme Court and rule
of law - Whether judicial power of Commonwealth impermissibly conferred on Commissioner -
Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, Attorney-General (NT) v
Emmerson (2014) 253 CLR 393 applied; Brandy v Human Rights and Equal Opportunity Commission
(1995) 183 CLR 245 distinguished.

CONSTITUTIONAL LAW - Incontestable tax - Constitution s 51(ii) - Whether provisions impose
incontestable tax - Whether practical difficulty in challenging taxation assessment relevant to
question whether incontestable tax - Whether risk pt IVC proceedings might be discontinued
following bankruptcy after judgment in recovery proceeding relevant to incontestability -
WR Carpenter Holdings Pty Ltd v Federal Commissioner of Taxation (2008) 237 CLR 198,
Federal Commissioner of Taxation v Futuris Corporation Ltd (2008) 237 CLR 146, Federal
Commissioner of Taxation v Bosanac (2016) 103 ATR 51 applied - Whether recovery proceeding
results in merger of cause of action that makes pt IVC proceedings 'sham’ - Chamberlain v Deputy
Commissioner of Taxation (1988) 164 CLR 502, distinguished.

TAXATION AND REVENUE - Recovery - Recovery proceeding in State court - Whether taxpayer in
recovery proceeding can raise defence that not open to Commissioner to be not satisfied with tax
returns - Income Tax Assessment Act 1936 (Cth) s 167(b) - Whether taxpayer in recovery proceeding
can raise defence that Commissioner could not have formed conclusion there was fraud or evasion -
Income Tax Assessment Act 1936 (Cth) s 170 - George v Federal Commissioner of Taxation (1952)
86 CLR 183, McAndrew v Federal Commissioner of Taxation (1956) 98 CLR 263, Federal
Commissioner of Taxation v Dalco (1990) 168 CLR 614, Chhua v Federal Commissioner of Taxation
(2018) 262 FCR 228 applied.

TAXATION AND REVENUE - Recovery - Recovery proceeding in State court - Whether taxation
assessments tentative or provisional - Meaning of ‘tentative’ or ‘provisional’ - Whether tentativeness
can be raised as defence in recovery proceeding - Federal Commissioner of Taxation v Futuris
Corporation Ltd (2008) 237 CLR 146 applied, FJ Bloemen Pty Ltd v Federal Commissioner of
Taxation (1981) 147 CLR 360 considered.

Deputy Commissioner of Taxation v Buzadzic, Danny 520

Kyrou, McLeish and Niall JJA

[2019] VSCA 221

11 October 2019
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