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Library
Bulletin
13 September 2019

Library News
24 September 2019: Tour of the Supreme Court Library for legal
professionals

SUBSCRIBE TO THE
LIBRARY BULLETIN
If you would like to receive the Library
Bulletin by email, please contact us at
llv@courts.vic.gov.au

Tuesday 24 September, 1.15pm - 2.15pm
Take a tour and get to know the history, architecture and collection of the
Supreme Court Library. This 60 minute tour is recommended for the legal
profession, exploring all four levels of the Library and showcasing the range of

Judging for the People: A Social
History of the Supreme Court in
Victoria 1841-2016

current and historical resources that are available in the collection. Due to the
instructional nature of the tour (identifying resources and explaining how and
when to use them), participants are eligible to claim CPD points on completion
of the tour.
All are welcome and entry is free. To register for this tour please email
libraryevents@supcourt.vic.gov.au

Judging for the People:
A Social History of the
Supreme
Court
in
Victoria 1841-2016 has
just been published.
Copies of the book can
be ordered from the
Supreme Court Library,
please phone 03 8600
2009 for details.
The book costs $60 and there is a $10
discount for members of the Royal
Historical Society of Victoria (RHSV).
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New Books
Following is a selection of new books added to the Law Library of Victoria collection. For details of
more new books, see the Library Catalogue: https://courts.sdp.sirsidynix.net.au/client/en_AU/llv/.
Members of the legal profession and the public can request Supreme Court Library books to read on
site.
Judicial officers and court staff can borrow any of the books listed. Contact your jurisdictional
librarian to request an item.
Australian law dictionary
edited by Trischa Mann.
3rd ed., South Melbourne, Victoria : Oxford University Press, 2017.
Ref 340.03 AUS.3 (Magistrates' Court Library)
Link to the book in the catalogue

Aviation law in Australia
Ronald I C Bartsch.
5th ed., Pyrmont, N.S.W. : Thomson Reuters (Professional) Australia Limited, 2019.
343.097 BAR.5 (Supreme Court Library)
Link to the book in the catalogue
Heydon on contract : the general part
J D Heydon.
Pyrmont, N.S.W. : Thomson Reuters (Professional) Australia Limited, 2019.
346.02 HEY (Supreme Court Library, County Court Library, VCAT Library, Victorian
Bar Library)
Link to the book in the catalogue
Modern slavery and supply chain reporting
Sunil Salankey Rao.
Pyrmont, NSW : Lawbook Co., 2019.
346.066 RAO (Supreme Court Library)
Link to the book in the catalogue

Page | 3

LIBRARY BULLETIN | 13 September 2019 | Issue 17

Legislation
Victorian Bills
The following Victorian Bills have received a second reading since the
last Library Bulletin:
Consumer Legislation Amendment Bill 2019
Crimes Amendment (Trespass) Bill 2019
Health Legislation Amendment and Repeal Bill 2019
Land (Revocation of Reservations) Bill 2019
Owners Corporations and Other Acts Amendment Bill 2019
Wildlife Amendment (Protection of Birds) Bill 2019

Victorian Assents
The following Victorian Acts were assented to since the last Library

EXHIBITIONS IN THE LIBRARY
Argus from 100 years ago
The Supreme Court Library has the
Argus newspaper from 1919 on display.
The page is turned daily and provides an
insight into what was happening 100
years ago to the day.
A snapshot is provided via the Law
Library of Victoria Twitter account. You
can
follow
these
tweets
via
@lawlibraryvic #argus1919

Bulletin:
Births, Deaths and Marriages Registration Amendment Act
2019 No. 25/2019
Professional Engineers Registration Act 2019 No. 26/2019
Environment Protection Amendment Act 2019 No. 27/2019
Flora and Fauna Guarantee Amendment Act 2019 No. 28/2019
Public Holidays Amendment Act 2019 No. 29/2019

Proclamations
No Victorian Proclamations have been made or come into operation by forced
commencement since the last Library Bulletin.
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High Court of Australia Cases
CONSTITUTIONAL LAW – State Parliament – Constitution – Ch III – Where plaintiff convicted of
murder of police officer – Where plaintiff sentenced to imprisonment for life with non-parole
period – Where plaintiff's non-parole period expired – Where s 74AB of Corrections Act 1986 (Vic)
prevented making of parole order in respect of plaintiff unless Adult Parole Board satisfied plaintiff
in imminent danger of dying or seriously incapacitated and does not have physical ability to harm
any person, and does not pose risk to community – Where s 74AB identified plaintiff by name and
applied only to plaintiff – Where plaintiff not in imminent danger of dying or seriously
incapacitated – Where s 74AAA of Corrections Act imposed conditions for making parole order if
person convicted of murder and victim police officer – Whether ss 74AB and 74AAA contrary to Ch
III of Constitution and therefore invalid – Whether ss 74AB and 74AAA impermissibly legislatively
resentenced plaintiff – Whether ss 74AB and 74AAA impose additional or separate punishment to
that imposed by sentencing court – Whether s 74AB distinguishable from provision upheld in Knight
v Victoria (2017) 261 CLR 306; [2017] HCA 29 – Whether Knight and Crump v New South Wales
(2012) 247 CLR 1; [2012] HCA 20 should be reopened.
WORDS AND PHRASES – "additional or separate punishment", "judicial power", "legislative
punishment", "legislatively resentenced", "life imprisonment", "minimum term", "more punitive or
burdensome to liberty", "non-parole period", "opportunity to be considered for release on parole",
"parole", "severity of the punishment", "substantive operation and practical effect".
Constitution, Ch III.
Corrections Act 1986 (Vic), ss 74AAA, 74AB, 127A.

Minogue, Craig William John v State of Victoria
Kiefel CJ, Bell, Gageler, Keane, Nettle, Gordon and Edelman JJ
[2019] HCA 31
11 September 2019
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CRIMINAL PRACTICE – Private prosecution – Authority to prosecute – Where private citizen sought to
commence criminal proceeding for offence of crime against humanity contrary to s 268.11 of
Criminal Code (Cth) – Where offence located within Div 268 of Criminal Code – Where s 268.121(1)
provides that proceedings under Div 268 must not be commenced without Attorney-General's
written consent – Where Attorney-General did not consent – Where s 268.121(2) of Criminal Code
provides that offence against Div 268 "may only be prosecuted in the name of the AttorneyGeneral" – Where s 13(a) of Crimes Act 1914 (Cth) provides that any person may "institute
proceedings for the commitment for trial of any person in respect of any indictable offence against
the law of the Commonwealth" unless contrary intention appears – Whether s 268.121(2) expresses
contrary intention for purpose of s 13(a) – Whether s 268.121(2) precludes private prosecution of
offence against Div 268.
WORDS AND PHRASES – "commencement of proceedings", "committal", "consent", "consent of the
Attorney-General", "contrary intention", "crime against humanity", "in the name of", "indictable
offence against the law of the Commonwealth", "private prosecution", "prosecuted in the name of
the Attorney-General", "relator proceeding", "right to prosecute", "summary proceedings", "trial on
indictment".
Crimes Act 1914 (Cth), s 13(a).
Criminal Code (Cth), ss 268.11, 268.121.
Judiciary Act 1903 (Cth), ss 68, 69.

Taylor, Daniel v Attorney-General of the Commonwealth (Cth)
Kiefel CJ, Bell, Gageler, Keane, Nettle, Gordon and Edelman JJ
[2019] HCA 30
11 September 2019
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INSURANCE LAW – Motor vehicles – Personal injury – Where appellant injured in motor vehicle
collision – Where appellant gave evidence father driving vehicle at time of collision – Where
appellant alleged injuries caused by negligence of father – Where appellant’s blood located on
driver's airbag – Where expert evidence relating to possible source of blood – Where expert
evidence relating to seatbelt and airbag design – Where trial judge concluded appellant driving
vehicle – Where Court of Appeal dismissed appeal – Whether trial judge's findings glaringly
improbable or contrary to compelling inferences.
APPEAL – Rehearing – Where trial judge drew inferences and made findings of fact based on lay and
expert evidence – Where Court of Appeal found inferences wrong in material respects – Whether
Court of Appeal erred in failing to conclude trial judge misused advantage as trial judge – Whether
Court of Appeal failed to conduct "real review" of evidence given and trial judge's reasons for
judgment.
WORDS AND PHRASES – "contrary to compelling inferences", "glaringly improbable", "real review",
"trial judge's advantage".

Lee, Lien-Yang v Lee, Chin-Fu & Ors; Hsu, Chao-Ling v RACQ Insurance Ltd; Lee, Chin-Fu
v RACQ Insurance Ltd
Kiefel CJ, Bell, Gageler, Nettle and Edelman JJ
[2019] HCA 28
4 September 2019
LIMITATION OF ACTIONS – Debts created by statute – Debts secured by charge – Where Council
commenced proceeding against respondent for overdue rates and charges – Where overdue rates
and charges secured by charge – Where respondent argued claim was an action to recover a sum
recoverable by virtue of an enactment under s 10(1)(d) of Limitation of Actions Act 1974 (Qld) –
Where Council argued claim was an action to recover a principal sum of money secured by a charge
and subject to s 26(1) of the Act – Where proceeding falls within both ss 10(1)(d) and 26(1) –
Whether s 26(1) applies to exclude operation of s 10(1)(d).
WORDS AND PHRASES – "Barnes v Glenton", "claim in rem", "limitation of actions", "overlap between
limitation periods", "personal claim", "real claim", "sums secured by mortgage or charge", "what
claims are within limitation statutes".
Limitation of Actions Act 1974 (Qld), ss 10(1)(d), 26(1).

Brisbane City Council v Amos, Edward
Kiefel CJ, Gageler, Keane, Nettle and Edelman JJ
[2019] HCA 27
4 September 2019
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PRACTICE AND PROCEDURE – Costs – Legal practitioners – Barristers – Where self-represented
litigant may not obtain any recompense for value of his or her time spent in litigation – Where
exception commonly referred to as "Chorley exception" exists for a self-represented litigant who is
a solicitor – Where first respondent is a barrister – Where first respondent undertook legal work in
litigation in which she was represented – Where first respondent incurred costs on her own behalf
and for legal services provided by herself – Whether Chorley exception operates to benefit
barristers – Whether Chorley exception recognised as part of common law of Australia.
WORDS AND PHRASES – "anomalous", "Chorley exception", "common law of Australia", "costs", "costs
payable", "creature of statute", "employed solicitors", "equality before the law", "exception to the
general rule", "exercise of professional skill", "incorporated legal practice", "indemnity", "judicial
abolition", "professional legal services", "prospective overruling", "remuneration", "rule of practice",
"rules committees", "self-represented litigants", "statutory power".
Civil Procedure Act 2005 (NSW), ss 3(1), 98(1).

Bell Lawyers P/L v Pentelow, Janet & Anor
Kiefel CJ, Bell, Gageler, Keane, Nettle, Gordon and Edelman JJ
[2019] HCA 29
4 September 2019
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Victorian Court of Appeal Cases
CRIMINAL LAW - Appeal - Conviction - Sexual penetration by fraud, indecent assault and common
assault - Applicant fraudulently misrepresented medical qualifications - Admissibility of evidence Whether judge erred by admitting business practice evidence - Whether evidence relevant Whether complainants credible and reliable - Whether verdicts unsafe and unsatisfactory - Any
prejudice curable by directions - Reasonably open to jury to convict - Leave to appeal refused Arico v The Queen [2018] VSCA 135, M v The Queen (1994) 181 CLR 487; Conolly (a Pseudonym) v
The Queen [2019] VSCA 123; Dupas v The Queen [2012] VSCA 328 applied - Evidence Act 1995 ss 55
and 137 and Criminal Procedure Act 2009 s 276(1)(a) and Sched 1 cl 4A.
CRIMINAL LAW - Appeal - Sentence - Applicant pleaded guilty to obtaining property by deception,
indecent assault, common assault and other offences - Jury found applicant guilty of procuring
sexual penetration by fraud, indecent assault and common assault - Total effective sentence 9
years and 6 months with non-parole period 6 years and 6 months - Whether judged erred in
rejecting R v Verdins (2007) 16 VR 269 principles - Whether sentence manifestly excessive Whether sentence involved double punishment - Whether judge erred in ordering registration as a
sex offender - Sentences well within available sentencing ranges - Applicant poses a risk to the
sexual safety of the community Leave to appeal refused - DPP v O'Neill [2015] 47 VR 395 applied Sex Offenders Registration Act 2004 s 11(1).

Di Paolo, Raffaele v The Queen
Priest and Niall JJA, and Lasry AJA
[2019] VSCA 194
30 August 2019
CRIMINAL LAW - Appeal - Conviction - One charge of armed robbery - Distinct description of
offender by victim - Applicant twice denied offending in record of interview - Informant mistakenly
gave evidence that applicant gave 'no comment' record of interview - Whether trial judge erred in
refusing to admit 'further addendum to agreed facts' after close of prosecution case to correct this
error - Whether trial judge's charge unbalanced - Whether trial judge erred in failing to answer jury
question adequately - Whether miscarriage of justice - Leave to appeal granted - Appeal allowed Applicant to be retried - Jury Directions Act 2015 ss 65(b); 66(2)(a), (e), (f) - R v Kotzmann [1999]
2 VR 123; R v Davies (2005) 11 VR 314; DPP v Newman (a pseudonym) [2015] VSCA 25.

Gurung, Karma v The Queen
Kyrou, Emerton and Weinberg JJA
[2019] VSCA 196
11 September 2019
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CRIMINAL LAW - Appeal - Sentence - One charge of incest, one charge of indecent act with a child
under the age of 16 - Course of conduct charges - Complainant was daughter of applicant's de facto
partner - Applicant subsequently married complainant's mother - Complainant aged between 10-15
years during period of offending - Applicant sentenced to total effective sentence of 7 years and 9
months' imprisonment with non-parole period of 5 years and 6 months - Crown concession that
sentence bad in law because incest charge included period prior to marriage of applicant and
complainant's mother - Amendment to indictment under s 165(1) of Criminal Procedure Act 2009 Whether proceeding should be remitted to County Court for resentencing - Applicant resentenced
to total effective sentence of 6 years and 9 months' imprisonment with non-parole period of 4 years
and 9 months.

Pickford, James (a Pseudonym) v The Queen
Kyrou, Emerton and Weinberg JJA
[2019] VSCA 195
11 September 2019
CRIMINAL LAW - Appeal - Sentence - Aggravated burglary, intentionally causing serious injury and
other offences - Sentence 13 years' imprisonment with 8 years and 6 months non-parole - Whether
insufficient weight given to undertaking to give evidence against co-offender - Whether sentence
manifestly excessive - Appeal allowed - Appellant resentenced to 11 years' imprisonment with 7
years and 6 months non-parole.

O'Toole, Jamie Nathan v The Queen
Priest JA and Kidd AJA
[2019] VSCA 185
19 August 2019
CRIMINAL LAW - Interlocutory appeal - Privilege against self-incrimination - Previous plea of guilty
to perjury in other proceedings by witness in criminal trial - Whether possible traversal of plea
founds objection to giving evidence on ground of self-incrimination - Waiver of privilege against
self-incrimination - Whether s 128 of the Evidence Act 2008 abrogates the common law - Haddara v
The Queen (2014) 43 VR 53; Power v The Queen (2014) 43 VR 261; Reid v Howard (1995) 184 CLR 1
considered.

Director of Public Prosecutions [DPP] v Peters, Rubio (a Pseudonym)
Priest and Niall JJA, and Croucher AJA
[2019] VSCA 193
30 August 2019
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PRACTICE AND PROCEDURE - Security for costs - Delay - Significance of delay absent evidence of
prejudice - PPK Willoughby Pty Ltd v Baird [2019] NSWCA 48 applied.

United Commercial Projects P/L (ACN 110 860 369) v PHHH Investments No 2 P/L (ACN
602 191 506)
Whelan and Kaye JJA
[2019] VSCA 192
30 August 2019
TAXATION AND REVENUE - Payroll tax - Contractor provisions - Optometrists directed consultation
fees due from services to public be paid to store owner to be held on trust for optometrist Optometrists required to be paid reimbursement amount from trust calculated by reference to
hours worked - Balance of consultation fees payable to trustee as occupancy fee for use of
premises - Whether amounts reimbursed to optometrists were 'amounts paid or payable ... for or in
relation to the performance of work' - Payroll Tax Act 2007 s 35(1), Pay-roll Tax Act 1971 s
3C(2)(c) - Whether Tribunal finding foreclosed judge from considering whether amounts 'paid or
payable' - Whether judge erred in construing meaning of 'paid or payable' - Alcan (NT) Alumina Pty
Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27, Federal Commissioner of
Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503, applied - Whether distributions to
beneficiary under express trust comprised funds already owned by beneficiary - Carter Holt Harvey
Woodproducts Australia Pty Ltd v The Commonwealth (2019) 93 ALJR 807, applied - Whether judge
incorrectly distinguished Murdoch v The Commissioner of Pay-Roll Tax (1980) 143 CLR 629,
Newcastle Club Ltd v Commissioner of Taxation (1994) 53 FCR 1, Freelance Global Ltd v Chief
Commissioner of State Revenue [2014] NSWSC 127.
WORDS AND PHRASES - 'paid' - 'payable'.

Commissioner of State Revenue v The Optical Superstore P/L
McLeish, T Forrest and Emerton JJA
[2019] VSCA 197
12 September 2019
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Supreme Court of Victoria Cases
Commercial Court
CONTRACTS - Formation of contracts - Incorporation of terms by reference - Inferred terms Implied terms - Relevant principles.
CONTRACTS - Termination of distribution agreements - Implied term of reasonable notice Whether six months' notice of termination reasonable - Relevant principles.
CONTRACTS - Alleged breach of best endeavours and promotion terms - Distribution agreements.
EVIDENCE - Business records exception to hearsay rule - Section 69 of the Evidence Act 2008 (Vic).

Weatherbeeta Ltd and Weatherbeeta USA Inc v Hammersmith Nominees P/L
Connock J
[2019] VSC 559
22 August 2019
CORPORATIONS - Managed Investment Schemes - Recovery of scheme loans - Where investors
borrowed loan amount under loan agreements with the financier - Where financier agreed to lend
loan amount by paying it to the responsible entity - Whether debt claims established on pleadings
where defendant's counsel withdrew after openings - Whether detailed standard terms
incorporated into agreements - Whether there was acceptance of the offers to borrow - Whether
monies were advanced - Financier successful - Debt claims established - Ratification also
established in the alternative where instalment payments made on first loan.

Timbercorp Finance P/L (In Liquidation)(ACN 054 581 190) v Tomes, John Charles
Kennedy J
[2019] VSC 519
3 September 2019
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PRACTICE AND PROCEDURE - Joinder of parties - Necessary parties - Trial in stages - Findings of
breach of fiduciary duty by first and fourth defendants made after first stage - Plaintiffs sought
constructive trust over property in the hands of first to fourth defendants - Reasons given but no
orders made - Plaintiffs seek to trace proceeds of property to family members of the fiduciary Family members were not parties at the trial of the first stage - Family members joined as seventh
to twelfth defendants after reasons delivered - Whether seventh to twelfth defendants bound by
findings or are entitled to have the reasons set aside - Whether a new trial should be ordered
before a different Judge - Seventh to twelfth defendants were not directly affected by the findings
or orders made at the first stage - Seventh to twelfth are bound by the findings made at the first
stage - Boyd v Thorn (2017) NSWLR 390.

Chickabo P/L (ACN 074 576 186) & Ors v Zphere P/L (ACN 114 716 773) & Ors (No 2)
Sifris J
[2019] VSC 580
30 August 2019
TRUSTS - Whether the defendants as former trustees of six discretionary trusts are entitled to
retain possession of trust property pending satisfaction of their accrued right of indemnity Defendants not entitled to retain possession of trust property - Plaintiffs entitled to an order
vesting trust property subject to the defendants' equitable liens and undertakings to ensure that
the value of trust property is not diminished.

Pitard Consortium P/L & Ors v Les Denny P/L & Ors
McDonald J
[2019] VSC 614
11 September 2019
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Common Law Division
APPEAL - Leave to appeal - Appeal from Victorian Civil and Administrative Tribunal - Selfrepresented litigant - Whether denial of procedural fairness - Whether real prospect of success on
appeal - Residential Tenancies Act 1997 (Vic) ss 85, 86, 88; Victorian Civil and Administrative
Tribunal Act 1998 (Vic) s 148 considered - Rajski v Scitec Corporation Pty Ltd (unreported, Court of
Appeal, NSW, Full Court, 16 June 1986); Neil v Nott (1994) 121 ALR 148; Panagopoulos v Southern
Healthcare Network (unreported, Supreme Court, Victoria, Smith J, 15 September 1997);
Re Minister for Immigration and Multicultural Affairs; Ex parte Hieu Trung Lam (2003) 214 CLR 1;
Tomasevic v Travaglini (2007) 17 VR 100; Lysaght Building Solutions Pty Ltd v Blanalko Pty Ltd
(2013) 42 VR 27; Roberts v Harkness [2018] VSCA 215; Red Pepper Property Group Pty Ltd v S 3 Sth
Melb Pty Ltd [2019] VSC 41 referred to.
EVIDENCE - Evidence gathered pursuant to notice of entry of premises - Whether notice of entry
validly served - Whether evidence obtained illegally or improperly - Whether tribunal member
erred in admitting evidence - Whether real prospect of success on appeal - Victorian Civil and
Administrative Tribunal Act 1998 (Vic) s 148; Evidence Act 2008 (Vic) s 138 considered - Bunning v
Cross (1978) 141 CLR 54 referred to.
RESIDENTIAL TENANCIES ACT - Premises contaminated by methamphetamine residue - Whether
premises 'unfit for human habitation' - Whether premises dangerous in their ordinary use - Whether
real prospect of success on appeal - Residential Tenancies Act 1997 (Vic) s 245 considered Summers v Salford Corporation [1943] AC 283; Gray v Queensland Housing Commission [2004] QSC
276; Price v Johnson [2014] VCAT 581 referred to.

Handler, Mark Anthony v Casey, Maxine
Cameron J
[2019] VSC 599
4 September 2019
CHARITABLE TRUSTS - Trust created by minutes of meetings - Gift of land for construction of two
tennis courts and for creation of club - Whether trust for advancement of religion - Whether
general charitable intention exists - Whether trust should be applied cy-près - Roman Catholic
Archbishop of Melbourne v Lawlor (1934) 51 CLR 1 - Inland Revenue Commissioners v Baddeley
[1955] AC 572 - Attorney-General v Cahill [1969] 1 NSWR 85 - Anglican Trusts Corporation of the
Diocese of Gippsland v Attorney-General for the State of Victoria [2008] VSC 352.

Re Irving; McCann v Lamb
McMillan J
[2019] VSC 594
30 August 2019
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COSTS - Costs of application for leave to appeal - Whether good reason to depart from usual rule
that the successful party is entitled to its costs - No special rule for costs of appeals concerning
Freedom of Information Act 1982 (Vic) - Not public interest litigation - Whether appellant's failure
to accept respondent's Calderbank offer was unreasonable in the circumstances - Not
unreasonable - Appellant to pay respondent's costs on a standard basis.

Chopra, Manu v Department of Education and Training (No 2)
Richards J
[2019] VSC 598
4 September 2019
EVIDENCE - Hearsay - Exceptions - Where plaintiffs seek to rely on prior statements - Whether
witness unavailable - Whether plaintiff took all reasonable steps to secure attendance - All
reasonable steps not taken - Evidence Act 2008 (Vic) ss 59, 63, Dictionary cl 4 (f).

Tsamis, Martha v State of Victoria (No 6)
John Dixon J
[2019] VSC 591
16 August 2019
JUDICIAL REVIEW - Personal safety intervention orders - Costs - Unsuccessful judicial review
applications of orders of County Court striking out appeal because out of time and also of
Magistrates' adjournment orders - Statutory provision restricting costs order - Judicial review
proceedings not proceedings for personal safety intervention orders - No restriction on Court's
discretion to award costs - Costs follow the event - Appropriate to award one set of costs Personal Safety Intervention Orders Act 2010 s 111.

Austin, Fiona v Oscar Dobbs and County Court of Victoria; Austin, Fiona v Oscar Dobbs
and Magistrates' Court of Victoria (No 2)
Ginnane J
[2019] VSC 588
29 August 2019
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JUDICIAL REVIEW - Review of decision of the Adult Parole Board - Plaintiff's parole cancelled due to
three incidents of violence where it was believed that the plaintiff was the intended target - Board
relied on paramount consideration of the safety and protection of the community in decision to
cancel parole - Incidents caused by action of third parties - No causative action or breach of parole
condition by the plaintiff - Relief in the nature of certiorari sought - Insufficient connection
between the danger to the public and the Board's responsibilities - Board acted beyond their
powers in cancelling parole - Decision to cancel parole is quashed - Corrections Act 1986, ss 77(1)
and 73A.

Abdulrahim, Suleiman v Adult Parole Board and The Secretary to the Department of
Justice
Coghlan JA
[2019] VSC 570
23 August 2019
PLEADINGS - Defamation - Application to amend defence during trial - Further particulars of
justification - Proposed particulars were of post-publication conduct - Application refused.

Tsamis, Martha v State of Victoria (No 5)
John Dixon J
[2019] VSC 590
16 August 2019
PRACTICE AND PROCEDURE - Proposed unrepresented litigant - Proposed originating process seeking
to issue a writ of habeas corpus - Refusal by Prothonotary to seal originating process and accept
documents for filing - Proposed originating process misconceived and/or an abuse of process Court declined to direct the Prothonotary to seal - Supreme Court (General Civil Procedure) Rules
2015, r 27.06(1), (3), Charter of Human Rights and Responsibilities Act 2006, s 21(7).

Dudley, Keith v Gucciardo, Frank, a Judge of the County Court of Victoria and Wilson,
Greg, Secretary, Department of Justice & Regulation
Digby J
[2019] VSC 593
30 August 2019
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PRACTICE AND PROCEDURE - Summary judgment sought by defendants pursuant to the Civil
Procedure Act 2010 (Vic) - Whether the plaintiff's claim has any real prospect of success - Lysaght
Building Solutions Pty Ltd v Blanalko Pty Ltd [2013] VSCA 158, referred to - Alternative application
by the defendants to strike out statement of claim pursuant to Rule 23.02 of the Supreme Court
(General Civil Procedure) Rules 2015 - Statement of claim struck out with leave to amend.
PERSONAL INJURY - Whether the tort of intentional infliction of harm a recognised cause of action Wilkinson v Downton [1897] 2 QB 57, Northern Territory v Mengel (1995) 185 CLR 307 and Magill v
Magill (2006) 226 CLR 551, referred to - Whether there is a recognised psychiatric injury - Tame v
New South Wales (2002) 211 CLR 317 and Giller v Procopets (2008) 24 VR 1, referred to Requirements for pleading of tort of intentional infliction of harm.

Russell, John (Jack) v Murrindindi Shire Council and Lloyd, Craig
Daly AsJ
[2019] VSC 560
4 September 2019
PRACTICE AND PROCEDURE - Summons seeking proceeding be stayed under rr 23.01 and 23.02
Supreme Court (General Civil Procedure) Rules 2015 - Whether claims brought by first plaintiff an
abuse of process - Issues raised by first plaintiff in this proceeding substantially identical to issues
raised in her defence in a Magistrates' Court proceeding - First plaintiff did not file a counterclaim First plaintiff failed to attend trial - First plaintiff failed to attend court for application for re
hearing - No Notice of Appeal filed within time - No independent medical evidence - Whether
proceeding relating to second plaintiff an abuse of process - Second plaintiff not a privy of the first
plaintiff in the Magistrates' Court proceeding - No evidence of any control of the conduct of the
Magistrates' Court proceeding - Different claims - Angeleska v Victoria (2015) 49 VR 131 referred to
and distinguished; Commissioner of State Revenue v Mondous (2018) 55 VR 643 referred to Tomlinson v Ramsey Food Processing Pty Ltd (2015) 256 CLR 507 referred to.

Ganesh, Anandavalli and Radhakrishnan, Ganesh v Dobrowolski, Walter
Daly AsJ
[2019] VSC 577
11 September 2019
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PROPERTY LAW - Sale of land - Application under s 49(1) Property Law Act 1958 - Whether vendors
in breach of warranties that they are in possession of the land and whether at settlement will be
the holder of an unencumbered estate in fee simple in the land - Whether questions hypothetical
or pointless - Interaction between warranties and identity clause - Difference between description
of land in Certificate of Title and occupation of land - Encroachment by boundary fence - Koadlow
v Bolland (1997) 1 VR 632; Fullers' Theatres Ltd v Musgrove (1923) 31 CLR 524; Travinto Nominees
Pty Ltd v Vlattas (1973) 129 CLR 1; Flight v Booth (1834) 1 Bing (NC) 370; 131 ER 1160.

Wollert Epping Developments P/L (ACN 625 963 028) v Batten, Bruce Andrew and
Batten, Colleen Maree
Derham AsJ
[2019] VSC 618
11 September 2019
WILLS AND ESTATES - Where plaintiff seeks appointment of administrator ad litem - Where
plaintiff's previous application for appointment dismissed - Where instituted executor has not
renounced probate - Where plaintiff alleges claims that would be choses in action of estate Plaintiff in position of conflict of interest - Application dismissed - Greenway v McKay (1911) 12
CLR 310 - Re Estate of McGown [1946] VLR 113 - Hewitt v Gardiner [2009] NSWSC 705.

In the matter of the will and estate of Emmins, Irene Eva May (in the will called Irene
May Emmins), deceased. Shannon, Stacey v Shannon, Brenton James
McMillan J
[2019] VSC 605
6 September 2019
WILLS - Application for grant of probate of will - Alleged lack of testamentary capacity - Change of
will disinheriting son - Disapproval of son's relationship - Medical evidence - Finding of
testamentary capacity - Probate of will granted.

Cathels, Neil Robert and Greer, Andrew (as executors of the estate of Joyce Helen
Greer, deceased) v Greer, Peter James
Ginnane J
[2019] VSC 592
30 August 2019
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WORKCOVER - Whether second defendant a 'worker' as defined - Second defendant held to be
employee of the plaintiff - Plaintiff's appeal dismissed - Workplace Injury Rehabilitation and
Compensation Act 2013 (Vic) s 3 (definitions of 'employer' and 'worker'), sch 1 cl 9.

Eastern Van Services P/L (ACN 090 167 552) v Victorian WorkCover Authority and
Barca, George
Cavanough J
[2019] VSC 581
28 August 2019
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Criminal Division
CRIMINAL LAW - Application for bail - 16 year old Indigenous applicant - Applicant charged with
Schedule 2 offence whilst on bail for Schedule 2 offence - Whether exceptional circumstances
justifying bail demonstrated - Application opposed - Exceptional circumstances established - Risk
can be mitigated to an acceptable level - Bail granted with conditions - Bail Act 1977 (Vic) ss 1B,
3AAA, 3B, 4AA, 4A, 4D, 4E - Children, Youth and Families Act 2005 (Vic) s 346(6).

In the matter of the Bail Act 1977 (Vic) and In the matter of an Application for Bail by
LW
Lasry J
[2019] VSC 616
26 June 2019
CRIMINAL LAW - Application for bail - Applicant charged with Schedule 1 offences - Whether
exceptional circumstances justify bail - Whether applicant, if bailed, presents an unacceptable
risk - Application opposed - Applicant on youth parole at time of alleged offending - Release on
supervised bail program not supported by Youth Justice - Significant criminal history - Prior
convictions for bail offences - Exceptional circumstances not established - Applicant presents an
unacceptable risk - Bail refused - Bail Act 1977 (Vic) ss 1B, 3AAA, 4, 4AA, 4D, and 4E.

In the matter of the Bail Act 1977 and In the matter of an Application for Bail by
Ghanim, Salwyn
Lasry J
[2019] VSC 358
10 April 2019
CRIMINAL LAW - Application for bail - Applicant charged with Schedule 2 offences - Whether
exceptional circumstances justifying bail - Whether applicant, if bailed, presents an unacceptable
risk - Release on supervised bail program supported by Court Integration Service Program Exceptional circumstances established - Applicant a risk, but risk can ameliorated with conditions
of bail - Bail granted with conditions - Bail Act 1977 (Vic) ss 3AAA, 3B, 4AA, 4A, 4D, 4E.

In the matter of the Bail Act 1977 and In the matter of an Application for Bail by
Aucello, Anthony
Lasry J
[2019] VSC 252
17 April 2019
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CRIMINAL LAW - Application for bail - Applicant charged with multiple failures to abide by reporting
obligations - Applicant charged with indictable offence whilst on bail for Schedule 2 offence Whether applicant, if bailed, presents an unacceptable risk - Application opposed - Time in custody
likely to exceed sentence imposed - Exceptional circumstances established - Risk can be mitigated
to an acceptable level - Bail granted with conditions - Sex Offenders Registration Act 2004 (Vic) ss
1 and 6 - Bail Act 1977 (Vic) ss 1B, 3AAA, 4A, 4AA, 4D and 4E - Hall v Pangemanan [2018] VSC 533;
Re Application for Bail by Rebecca Dillon [2018] VSC 80; Re Kyle Magee [2009] VSC 384 applied.

In the matter of the Bail Act 1977 (Vic) and In the matter of an Application for Bail by
Fleming, Albert
Lasry J
[2019] VSC 615
6 August 2019
CRIMINAL LAW - Attempted murder - Conduct endangering life - Consent mental impairment Accused found not guilty by reason of mental impairment - Non-custodial supervision order made Nominal term of 25 years - Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 ss 20,
21, 26, 28, 41, 47 and 75.

Director of Public Prosecutions [DPP] v Brook, Jane (A Pseudonym)
Hollingworth J
[2019] VSC 566
22 August 2019
CRIMINAL LAW - Bail - Family violence offences alleged against wife and one child - Repeated
offences involving pressure to neck of wife, one including use of ligature - Fractured hyoid bone
found on examination after one event - Violence in front of children in family home - Intervention
order and adjourned bond at time - Applicant the owner of a transport company - Financial future
of company imperilled by continued incarceration of applicant - Whether compelling reason
shown - Whether unacceptable risk - Serious offending - Strong prosecution case - Delay not
lengthy - Compelling reason not shown - Unacceptable risk - Bail refused - Bail Act 1977, ss 1B,
3AAA, 4, 4AA, 4C, 4D, 4E, and 5AAAA.

In the matter of the Bail Act 1977 and In the matter of an Application for Bail by
Rodgers, Christopher
Tinney J
[2019] VSC 553
20 August 2019
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CRIMINAL LAW - Bail application - Applicant required to show compelling reason - Charge of armed
robbery - Youth - No criminal history - Family support - Employment - Study - Delay - Bail granted
with conditions - Applicant allowed to return to Western Australia - Bail Act 1977.

In the matter of the Bail Act 1977 and In the matter of an application for bail by
Mohamed, Joseph
Champion J
[2019] VSC 83
20 February 2019
CRIMINAL LAW - Evidence - Hearsay - Maker of representations unavailable to give evidence Whether representations were made 'shortly after' the asserted fact occurred - Whether
representations made in circumstances that make it highly probable that they are reliable Evidence Act 2008 ss 65(2)(b), s 65(2)(c) and 137.

Director of Public Prosecutions [DPP] v Cooling, Aaron (Ruling No 1)
Coghlan JA
[2019] VSC 603
6 September 2019
CRIMINAL LAW - Mental impairment - Whether to make custodial or non-custodial supervision
order - non availability of beds at Thomas Embling Hospital - consideration of 'appropriate place'
for purposes of custodial supervision order - suitability of 'designated mental health services' other
than Thomas Embling Hospital - Crimes Mental Impairment (Unfitness to be Tried) Act 1997 ss. 23,
24, 26, 39, 40, 41 and 47.

Director of Public Prosecutions [DPP] v AXB
Jane Dixon J
[2019] VSC 526
9 August 2019
CRIMINAL LAW - Offence - Murder - Whether self-defence open - Whether accused's fatal conduct in
response to lawful conduct by deceased - Self-defence not open - Crimes Act 1958, ss 322K, 322L.

Director of Public Prosecutions [DPP] v McDowall, Brendan (Ruling No 1)
Beale J
[2019] VSC 341
9 September 2019
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CRIMINAL LAW - Sentence - Assist offender (Manslaughter) - Assisted by providing principal offender
with a doona cover in which deceased's body was wrapped before being removed from crime scene
by principal offender - Subsequently provided information anonymously to Crime Stoppers
regarding identity of principal offender - Admissions in police interview - Plea of guilty at first
reasonable opportunity - Remorse - Post-traumatic Stress Disorder - Reasonable prospects of
rehabilitation - Combined sentence - Imprisonment and Community Correction Order - Crimes Act
1958 s 325 - Sentencing Act 1991 s 44.

Director of Public Prosecutions [DPP] v McOrmond, Olivia Julian
Beale J
[2019] VSC 596
3 September 2019
CRIMINAL LAW - Sentence - Dangerous driving causing death - Failing to render assistance after a
motor vehicle accident - Plea of Guilty - Remorse - Good prospects for rehabilitation - General
Deterrence - Total Effective Sentence of four years' imprisonment with non-parole period of two
years and six months.

The Queen v Evans, Charles McKenzie Ross
Taylor J
[2019] VSC 606
10 September 2019
CRIMINAL LAW - Sentence - Manslaughter by unlawful and dangerous act - Perpetrator (D1),
believing victim (V) had raped D1's former partner and was holding another woman hostage in her
own home, engaged in prolonged assault of V in V's bedroom, assisted by D2 - D1 strangled V with
dog lead - D1's offending upper range example of manslaughter - D2's offending mid-range example
of manslaughter - D1 acquitted of murder but convicted of manslaughter - D2 pleaded guilty - Both
D1 & D2 offered to plead guilty at first reasonable opportunity - Both remorseful - D1 has
significant prior convictions and "guarded" prospects of rehabilitation - D2 has limited prior
convictions and good prospects of rehabilitation - D1 sentenced to 10 years and 6 months'
imprisonment with a non-parole period of 7 years and 6 months' imprisonment - D2 sentenced to 8
years' imprisonment with a non-parole period of 5 years' imprisonment.

Director of Public Prosecutions [DPP] v McDowall, Brendan and Heiberg, Shane
Beale J
[2019] VSC 604
9 September 2019

Page | 23

LIBRARY BULLETIN | 13 September 2019 | Issue 17

CRIMINAL LAW - Sentence - Murder, rape, attempted rape and sexual assault - Accused followed
victim for 54 minutes - Attacked victim in an isolated area of a public park at night - Sexually
assaulted victim and intentionally strangled victim to death - Accused enacted long-standing sexual
fantasy to rape and strangle to death a female victim - Accused has sexual sadism disorder - Early
plea of guilty - Grave motive - Premeditation - Standard sentence scheme - Instinctive synthesis Most grave instances of those offences - Well above middle range of seriousness - High moral
culpability - Young offender - No prior convictions - Dysfunctional circumstances at accused's
home - Limited remorse due to mild form of autism spectrum disorder - Poor prospects of
rehabilitation - Unacceptable high risk of re-offending - Sentence of life imprisonment with a nonparole period of 35 years - But for plea of guilty, sentence of life imprisonment with a non-parole
period of 43 years - Sentencing Act 1991 ss 5, 5A, 5B, 6AAA, 11A and 18(4) - Crimes Act 1958 ss 3,
38 and 40.

Director of Public Prosecutions [DPP] v Todd, Jaymes
Kaye JA
[2019] VSC 585
2 September 2019
PUBLIC LAW - Application for supervision order - Respondent approaching the end of a 20 year
sentence for murder - Long criminal history including serious prior convictions for violence - Two
unsuccessful periods of parole - Antisocial personality disorder - Psychopathic traits - Evidence of
assessor that respondent posed a high risk for violent recidivism - Challenged conditions of curfew,
abstention from alcohol, and electronic monitoring - Unacceptable risk posed by respondent Challenged conditions all necessary - Serious Offenders Act 2018 ss 1, 13, 14, 27.

In the matter of the Serious Offenders Act 2018 and In the matter of an application for
a supervision order. The Secretary to the Department of Justice and Community Safety
v SS
Tinney J
[2019] VSC 600
4 September 2019
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County Court of Victoria Cases
Following is a selection of cases recently handed down in the County Court of Victoria. These cases
have been selected for inclusion by the presiding judge. If you would like your judgment added to
the Library Bulletin, please email the reference librarian in your jurisdiction.

Commercial Division
TAXATION LAW – Jurisdiction - Conditional Appearance – Objection to Jurisdiction - Standing of
Deputy Commissioner of Taxation – Defendant a person – Jurisdiction of County Court – Jurisdiction
of Judicial Registrar.

DCT v Palmer
Judicial Registrar Tran
[2019] VCC 1401
3 September 2019

Common Law Division
WORKPLACE INJURY REHABILITATION AND COMPENSATION ACT 2013 - Plaintiff seeks weekly
payments of compensation along with payment of medical and like benefits – Physical injury to
upper body and psychiatric injury – Sudden collapse by plaintiff at work – Various diagnoses but
probably an epileptic seizure – Whether any incapacity of a physical or psychiatric nature resulted
therefrom – Whether burden of proof discharged – Factors to be considered.

Price v Ozstaff Holdings P/L
Judge Bowman
[2019] VCC 1429
6 September 2019
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WORKPLACE INJURY REHABILITATION AND COMPENSATION ACT 2013 – s274 – Dispute re referral of
medical questions – Physical and mental injuries – Injury to cervical spine and right upper limb and
shoulder – Resultant mental injury – Whether questions should be referred – Alleged abuse of
process – Questions concerning specified occupations – Only expert reports those obtained by
defendant – Report from occupational physician and psychiatrist – Whether such reports create
dispute – A situation if no dispute exists – Whether, in absence of any dispute referable to Medical
Panel should proceed – Factors to be considered.

Baumgartner v VWA
Judge Bowman
[2019] VCC 1435
6 September 2019

Criminal Division
CRIMES COMPENSATION - Serious assault -

Physical and non-physical injuries - Co-morbid

conditions - Assessment - Costs.

Little v Morello
Judge Dyer
[2019] VCC 1424
5 September 2019
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Articles
The team of Librarians from the Law Library of Victoria have included bibliographic information of
selected articles from law journals which have recently been received digitally or in hard copy at
the Supreme Court Library. The purpose of this information is to assist the Judiciary, Court staff,
Barristers and other members of the legal profession to identify recently published articles of
interest and relevance.
The Law Library provides digital access to many law journals for members of the Judiciary from
their desktops, members of the VicBar from the Richard Griffith Library and members of the legal
profession via the Public Access Computers in the Supreme Court Library.

Corporations Law
Strategic Management Australia AFL Pty Ltd v Precision Sports & Entertainment Group Ltd and Ors Peter Exton & Anon v Extons Pty Ltd & Ors - Knights Quest Pty Ltd & Anor v Daiwa Can Company Corporations Act 2001 (Cth), s 233 - Victoria - Australia
Boldon, M. When business gets messy. (2019) 93(9) LIJ: Law Institute Journal 28-31

Criminal Law & Procedure
Children's Hearings (Scotland) Act 2011 (UK), s67(2) - Age of Criminal Responsibility (Scotland) Act
2019 (UK) - UK
Donnelly, M. A tripartite analysis of the grounds of referral to children's hearings. [2019] 2
Juridical Review 117-135
Crowley v Murphy - Hilton v Wells - Love v Attorney-General (NSW) - Crimes Act 1914 (Cth) Australia
Dean, B. The journalist, the warrant and the gatekeeper: is it time for more oversight? (2019)
59 (Sep) LSJ: Law Society of NSW 74-76
Research study - Belgium
Hardyns, W. et al. Crime concentrations and micro places: an empirical test of the "law of
crime concentration at places" in Belgium. (2019) 52(3) A & NZ Journal of Criminology 390-410
Research study - Royal Commission into Family Violence (2015) - Victoria
Kent, A. Power and agency: characterisations of the female victim of family violence. (2019)
52(3) A & NZ Journal of Criminology 348-367
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Research study - SA
Malvaso, C. et al. Adverse childhood experiences in a South Australian sample of young people
in detention. (2019) 52(3) A & NZ Journal of Criminology 411- 431
R v Alex Julian Pabon - R v Lorraine Harris - R v Sulley - Criminal Procedure Rules (UK) - UK
Bahra, N. Townsend, J. The competence of experts in criminal proceedings. [2019] (Aug)
Counsel: Journal of the Bar of England & Wales 29-31
R v D - UK
Ellison, L. Credibility in context: jury education and intimate partner rape. (2019) 23(3)
International Journal of Evidence & Proof 263-281
Young Offenders Act 1997 (NSW) - Research study - UK - Australia
Wang, J. Weatherburn, D. Are police cautions a soft option? Reoffending among juveniles
cautioned or referred to court. (2019) 52(3) A & NZ Journal of Criminology 334-347

Evidence
Comparative analysis - Canada - UK - USA - Israel
Ben-David, G. The "corroborative rule" from a comparative and critical perspective. (2019)
23(3) International Journal of Evidence & Proof 282-298
Nooner v State of Arkansas - United States v Beeler - Dolan v State of Florida - USA
Maras, M. Alexandrou, A. Determining authenticity of video evidence in the age of artificial
intelligence and in the wake of deepfake videos. (2019) 23(3) International Journal of
Evidence & Proof 255-262

Family Law
Branddon & Branddon - Pavic v Pavic - Family Law Act 1975 (Cth), s 12A, 12B, 79A - Family Law
Regulations 1984 (Cth) - Australia
Judge Harman. Arbitration explained. (2019) 93(9) LIJ: Law Institute Journal 32-37

Human Rights
Modern Slavery Act 2018 (Cth) - Modern Slavery Act 2018 (NSW) - NSW - Australia
Dale, A. Paying a high price. (2019) 59 (Sep) LSJ: Law Society of NSW 30-35
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United Nations Convention on the Rights of the Child, Article 3 - European Convention on Human
Rights, Article 3 - Investigatory Powers Act 2016 (UK) - UK
Deans, J. "Child spies": juvenile covert human intelligence sources and public scrutiny. [2019]
2 Juridical Review 198-206

Legal Profession
Pintarich v Deputy Commissioner of Taxation - Australia
Murray, A. Computer says no...but then what? (2019) 39(8) Proctor: Qld Law Society Journal
48-49

Medical Law
Creswell v Attorney-General for the State of Queensland - Transplantation and Anatomy Act 1979
(Qld) - Research Involving Human Embryos Act 2002 (Cth) - Qld
Page, S. For the love of...gametes. (2019) 39(7) Proctor: Qld Law Society Journal 26-27

Mental Health
The Secretary of State for the Home Department v Skripal - Re D (Medical Treatment) Westminster City Council v Sykes - Wye Valley NHS Trust v B - Mental Capacity Act 2005 (UK) - UK
Cooper, P. Vulnerable adults in the Court of Protection. [2019] (Aug) Counsel: Journal of the
Bar of England & Wales 40-41

Property Law
Cold Storage Pty Ltd v IMCC Group (Australia) Pty Ltd - William Buck (Vic) Pty Ltd v Motta Holdings
Pty Ltd - Retail Leases Act 2003 (Vic) - Victoria
Mermelstein, N. Have retail leases reached their use-by date? (2019) 93(9) LIJ: Law Institute
Journal 38-41
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INFORMATION SESSIONS
The Law Library of Victoria hosts regular
information sessions on how to use
specific legal research databases.
If you have suggestions for future
information sessions, please send them
to llv@courts.vic.gov.au
Visit our website for upcoming events
lawlibrary.vic.gov.au

LIBRARY FACTS

About the Law Library of Victoria
Since the 1850s, the legal profession in Victoria has funded a library to enhance the

The Law Library of Victoria is
regarded as a library of national
significance and is one of the
largest law collections in the
state, containing over 120,000
volumes.

administration of justice.

The
oldest
book
in
the
collection
is
Statham’s
Abridgement of 1489, a case law
digest.

legal profession and the community.

The largest portrait in the
library is of John Schutt, the
first librarian, who died in
office after 54 years in the
position.

The Law Library of Victoria builds upon this proud history and continues this role today. It
provides access to authoritative legal information to ensure that the law is applied
accurately, effectively and fairly.
The Library is an integral resource for the Victorian Courts and VCAT, as well as for the
The Library provides services that support the administration of justice in Victoria.
We collate and curate the best range of legal information resources for our
constituents.
We assist with reference and research support, and improve skills in using legal
resources across the community.
We improve access to justice for all Victorians by providing access to legal
resources for our members.
The Library Bulletin is a free fortnightly information service provided by the Law Library of
Victoria for judicial officers, members of the legal profession and anyone with an interest
in the law. It is compiled by Library staff and includes the following content:

Law Library
of Victoria
210 William Street
Melbourne VIC 3000

Library news and events
New books and articles received by the Library
Victorian legislative updates
High Court, Supreme Court of Victoria Court of Appeal and Trial Division judgments.
The Library Bulletin is prepared within a quick turnaround time. All attempts are made to
ensure accuracy, however readers are advised to verify information contained in the
Library Bulletin against information from original sources. If you do see an error or
omission, please contact us at llv@courts.vic.gov.au.
The Library Bulletin is provided on the basis that readers will assume full responsibility for
making their own assessment of the information provided. This service does not provide
legal advice. No liability will be accepted as a result of any reliance on this service.
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