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Library News
3 October 2019: Switch On... Sentencing Advisory Council
demonstrates SACStat

SUBSCRIBE TO THE
LIBRARY BULLETIN
If you would like to receive the Library
Bulletin by email, please contact us at
llv@courts.vic.gov.au

Thursday 3 October, 1.15pm - 2.00pm
The Law Library of Victoria invites you to attend our Switch On... information
sessions. These sessions are suited to judicial officers, court staff, legal
professionals, law students, and anyone with an interest in law.

Judging for the People: A Social
History of the Supreme Court in
Victoria 1841-2016

What sentences are Victorian courts imposing on people found guilty of littering?
Or common assault? What is the age and gender profile of those sentenced for
manslaughter? Is anyone in Victoria ever fined for blackmail? This workshop will
introduce you to SACStat, a powerful online, interactive database of sentencing
statistics that can answer these and other questions. The scope of the available
data will be shown, and tips demonstrated for its navigation and use. To get the
most out of this workshop, please bring your favourite internet enabled device smart phone, tablet or laptop.
Bookings through Eventbrite
The Library will be closed Friday 27 September 2019 due to the AFL Grand Final
Friday public holiday.

Judging for the People:
A Social History of the
Supreme
Court
in
Victoria 1841-2016 has
just been published.
Copies of the book can
be ordered from the
Supreme Court Library,
please phone 03 8600
2009 for details.
The book costs $60 and there is a $10
discount for members of the Royal
Historical Society of Victoria (RHSV).
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New Books
Following is a selection of new books added to the Law Library of Victoria collection. For details of
more new books, see the Library Catalogue: https://courts.sdp.sirsidynix.net.au/client/en_AU/llv/.
Members of the legal profession and the public can request Supreme Court Library books to read on
site.
Judicial officers and court staff can borrow any of the books listed. Contact your jurisdictional
librarian to request an item.
An introduction to property law in Australia
Robert Chambers.
4th ed., Pyrmont, NSW : Lawbook Co., 2019.
346.04 CHA.4 (VCAT Library)
Link to the book in the catalogue

Corones' Australian consumer law
Jeannie Marie Paterson.
4th ed., Pyrmont, N.S.W. : Lawbook Co., 2019.
343.071 COR.4 (Magistrates' Court Library, VCAT Library)
Link to the book in the catalogue
Macquarie Atlas of Indigenous Australia
Bill Arthur, Frances Morphy (author).
2nd ed., Sydney, NSW : Pan Macmillan Australia, 2019.
305.89915 MAC.2 (County Court Library, Magistrates' Court Library, VCAT Library)
Link to the book in the catalogue
No bail, more jail? : breaking the nexus between community protection and
escalating pre-trial detention
Dr Marilyn McMahon.
Melbourne, Vic. : Parliamentary LIbrary & Information Service, Parliament of
Victoria, 2019.
Online
Link to the book in the catalogue
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Legislation
Victorian Bills
No Victorian Bills have received a second reading since the last Library
Bulletin.

Victorian Assents
The following Victorian Acts were assented to since the last Library
Bulletin:
Children Legislation Amendment Act 2019 No. 30/2019
Legal Profession Uniform Law Application Amendment Act
2019 No. 31/2019
Mineral Resources (Sustainable Development) Amendment Act
2019 No. 32/2019

EXHIBITIONS IN THE LIBRARY

Owner Drivers and Forestry Contractors Amendment Act 2019
No. 33/2019

Argus from 100 years ago
The Supreme Court Library has the
Argus newspaper from 1919 on display.
The page is turned daily and provides an
insight into what was happening 100
years ago to the day.
A snapshot is provided via the Law
Library of Victoria Twitter account. You
can
follow
these
tweets
via
@lawlibraryvic #argus1919

Proclamations
The following Victorian Act proclamations have been made since the
last Library Bulletin:
Victorian Independent Remuneration Tribunal and Improving
Parliamentary Standards Act 2019 No. 5/2019
Sections 48-54, 56-60, 62, 80-82 of this Act came into
operation on 16 September 2019 s. 2(4)Sections 48-54, 56-60,
62, 80-82 of this Act came into operation on 16 September
2019 s. 2(4)
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High Court of Australia Cases
No High Court judgments were delivered in the last fortnight.
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Victorian Court of Appeal Cases
ACCIDENT COMPENSATION - Application for leave to appeal - Workplace injury - Serious injury
application - Multiple claimed injuries - Incomplete histories to medical practitioners - Reliability
of applicant's evidence - Whether judge relied upon false statements - Whether judge failed to
take account of relevant medical evidence - Whether judge should have referred questions or
proceeding to medical panel - Whether any unfairness in conduct of serious injury application Relevance of percentage whole person impairments - Whether judge erred in failing to grant
serious injury application - Appeal having no real prospect of success - Application for leave to
appeal refused - Accident Compensation Act 1985, ss 134AB(16), (37) and (38).

Etta, Sunder v Taverner Hotel Group P/L
Tate AP, Beach and McLeish JJA
[2019] VSCA 209
24 September 2019
CRIMINAL LAW - Appeal - Conviction - Applicant convicted of two charges of committing an act of
gross indecency in the presence of a child under the age of 16 and two charges of incest Prosecutor's address alleging evidence of witness influenced by bias and collusion with accused Witness cross-examined by prosecutor by leave under s 38 of the Evidence Act 2008 - Prosecutor
did not put allegations of bias and collusion to witness - Whether breach of duty of fairness Whether alleged incriminating conduct by accused - Intemperate language by prosecutor - Whether
substantial miscarriage of justice - Whether trial judge gave erroneous directions to jury by
conflating tendency and context evidence - Hearsay evidence - Whether unreliability evidence
direction necessary - Whether trial judge's directions on distress evidence adequate - Whether trial
miscarried due to an accumulation of errors - Leave to appeal granted, appeal allowed - Browne v
Dunn (1893) 6 R 67; Bugeja v The Queen (2010) 30 VR 493; Saddik v The Queen [2018] VSCA 249;
Reid v Kerr (1974) 9 SASR 367; Thomas v Van Den Yssel (1976) 14 SASR 205; R v Robinson [1977] Qd
R 387; Gardiner v The Queen (2006) 162 A Crim R 233; RWC v The Queen [2010] NSWCCA 332;
Evidence Act 2008 ss 38, 67, 97, 101; Juries Directions Act 2015 ss 14, 21, 31 considered.

Ritchie, Leona (a Pseudonym) v The Queen
Kaye, Weinberg JJA and Kidd AJA
[2019] VSCA 202
17 September 2019
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CRIMINAL LAW - Appeal - Interlocutory appeal - Review of refusal to certify - Stay application Application for permanent stay on basis of earlier allegations and proceedings - Whether current
proceeding involved unacceptable injustice, unfairness or oppression - Public interest in matters
being brought to trial - Application for permanent stay refused by trial judge - Judge plainly
correct - No error established - Application to review refusal of certification and application for
leave to appeal refused.

Hagan, Charles (a Pseudonym) v The Queen
Beach JA and Kidd AJA
[2019] VSCA 200
13 September 2019
CRIMINAL LAW - Appeal - Sentence - Offences of jointly dishonestly causing loss to the
Commonwealth - Offending involving amounts in excess of $1 million and $2 million - Offenders
sentenced to 3 years' imprisonment with release on recognizance after 2 years and 3 months Whether appellants were denied procedural fairness - Family hardship - Whether judge failed to
have proper regard to family circumstances of one offender - Parity - Whether parity principles
required different sentence be imposed on the other offender - No error in sentences established No different sentences should now be imposed - Appeals dismissed.

Saoud, Houssein v Director of Public Prosecutions (Cth); Fernandez, Carlos v Director of
Public Prosecutions (Cth)
Beach and Weinberg JJA
[2019] VSCA 208
24 September 2019
CRIMINAL LAW - Appeal - Sentence - Recklessly causing serious injury - Unprovoked and ongoing
attack on defenceless victim - Plea of guilty - Sentence of 2 years and 6 months' imprisonment with
non-parole period of 1 year and 6 months - Whether sentence manifestly excessive - 'Situational'
offending - Concession from prosecutor that combination sentence of less than 12 months'
imprisonment and Community Correction Order appropriate - Evidence of remorse - 'Fair to good'
prospects of rehabilitation - Severe and sustained impact on victim - Sentencing judge not bound
by prosecutor's concession - Sentence within range - Leave to appeal refused - Barbaro v The
Queen (2014) 253 CLR 58.

Mehmet, Enver v The Queen
Weinberg JA and Tinney AJA
[2019] VSCA 211
25 September 2019
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CRIMINAL LAW - Appeal - Sentence - Attempted possession of marketable quantity of border
controlled drug - Quantity equated to 403 grams of pure cocaine - Pleas of guilty - Applicant
sentenced to 6 years' imprisonment with non-parole period of 4 years - Co-offender sentenced to 4
years' imprisonment with non-parole period of 2 years and 6 months - Whether sentencing judge
erred by considering facts elicited from co-offender's record of interview in sentencing applicant Open to sentencing judge to find that applicant played more significant role - Whether undue
disparity in sentences between applicant and co-offender - Concession by counsel on the plea that
the applicant ought to receive a heavier sentence than his co-offender - No justifiable sense of
grievance - Leave to appeal refused - Lowe v The Queen (1984) 154 CLR 606; Nguyen v The Queen
(2011) 31 VR 673.

Lopez Duque, Alejandro v The Queen
Weinberg JA and Tinney AJA
[2019] VSCA 212
25 September 2019
CRIMINAL LAW - Sentence - Application for leave to appeal - Sentence of 4 years' imprisonment
with non-parole period of 2 years and 6 months for a charge of conspiracy to defraud - ATM card
skimming - Whether sentence manifestly excessive - Reliance on comparable cases - Leave to
appeal refused.

Camara, Mihai Condurat v The Queen
Kyrou JA
[2019] VSCA 207
20 September 2019
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EQUITY - Duties of director of corporate trustee - Whether director owed fiduciary duty to other
shareholders of corporate trustee where arrangement or understanding for joint endeavour found Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 applied.
EQUITY - Whether director breached fiduciary duties to corporate trustee - Whether director
breached statutory duties to corporate trustee - Failure to exercise powers for proper purpose Failure to act in good faith in the best interests of corporation - Whether breach 'ought fairly to be
excused' under Corporations Act 2001 (Cth) s 1318 - Payment of management fees - Discharge of
bank debt and personal guarantees - Improper purpose - Clear conflict of interest - Preference for
own interests and clearly underhand conduct - Directors not excused.
EQUITY - Fiduciary obligations - Trust distributions from discretionary trust - Failure to exercise
discretion in good faith upon real and genuine consideration and in accordance with purposes of
discretion - Distributions made in bad faith and for improper purpose - Whether trustee entitled to
just allowance for managing trust - Whether dishonesty will bar an order of a just allowance Defaulting fiduciary should not be put in better position by dishonest breaches - Fexuto Pty Ltd v
Bosnjak Holdings Pty Ltd (1998) 28 ACSR 688; Deutsch v Deutsch [2012] VSC 227 considered.
EQUITY - Whether sale of trust property in breach of trust - Sale of trust property at full market
value - Sale for improper purpose - Knowing receipt liability - Barnes v Addy - Sale of trust property
to corporation connected with defaulting fiduciary - Whether knowledge of sale in breach of trust
to be imputed to corporation - Krakowski v Eurolynx Properties Ltd (1995) 183 CLR 563 applied.
REAL PROPERTY - Transfer of Land Act 1958 (Vic) s 42 - Meaning of 'fraud' in s 42 considered Whether sale dishonest - Purchaser of property part of underhand scheme - Fraud exception
applies.
EVIDENCE - evidentiary value of financial statements - Corporations Act 2001 (Cth) ss 296, 297,
295, 1305 and 1308 - ASIC v Hellicar (2012) 247 CLR 345; Livingspring Pty Ltd v Kliger Partners
(2008) 20 VR 377; ASIC v Rich (2009) 75 ACSR 1 considered - evidentiary value of financial
statements to be considered in context of all the evidence as a whole.
PRACTICE AND PROCEDURE - Judge imposed 'sequential trial model' on parties, which did not
involve trial of separate questions under Supreme Court (General Civil Procedure) Rules 2015 (Vic)
r 47.04 - Civil Procedure Act 2010 (Vic) 'overarching purpose' - Use of 'sequential trial model'
disapproved in circumstances of the case - Ying Mui v Hoh [2016] VSC 519 (Ruling No 1) disapproved.

Hoh v Ying Mui P/L
Beach, Hargrave JJA and Sifris AJA
[2019] VSCA 203
18 September 2019
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PARTNERSHIP - Existence - Nature of agreement - Whether partnership agreement entered into by
parties - Agreement not consistent with intention to create a partnership - Intention to enter into
profit sharing agreement only - Parties were not in a partnership.
CONTRACT - Termination or abandonment - Inability of proposed vendors to deliver clear title to
purchasers as required pursuant to first agreement because mortgagee in possession appointed New agreement between purchasers and mortgagee in possession - Whether first agreement
abandoned or terminated because it could not be performed - Whether first agreement varied - No
variation of first agreement - First agreement abandoned or terminated.
TRADE PRACTICES - Misleading or deceptive conduct - Whether representation as to ease with
which properties could be decontaminated was misleading or deceptive - Causation - Whether
respondents were induced by representation to purchase properties - Fair Trading Act 1999 (Vic) s
9 - Trade Practices Act 1974 (Cth) s 52.
EQUITY - Vendor's lien - Whether holders of vendor's lien entitled to interest - Matter not raised
before trial judge - No basis for claim to interest.
EQUITY - Trusts - Whether unit trust created by applicant - Time of creation of unit trust by the
applicant - Whether company held properties as trustee of unit trust before liquidation.

Jafari, Kouroush (on his own behalf and as trustee of the Essence Unit Trust) v 23
Developments P/L (ACN 112 616 976); Pizzaro, Mario and 63 Buckley Street P/L (in liq)
(ACN 099 836 361)
Whelan, Niall JJA and Sifris AJA
[2019] VSCA 201
19 September 2019
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PLANNING AND ENVIRONMENT - Appeal from Trial Division dismissing appeal on questions of law
from VCAT - Kingston Planning Scheme - Activity Centre land separately owned by two developers Permits granted in 2008 for each development - Agreement under s 173 of Planning and
Environment Act 1987 to provide for integrated development of Activity Centre land - Section 193
agreement provided for development substantially in accordance with permits issued in 2008 - One
developer developed land in accordance with 2008 permit but one did not - 2008 permit expired
before any development undertaken - Developer applied for new permit in 2014 for more intensive
development - Other developer objected on ground that s 173 agreement precluded development
other than pursuant to 2008 permits - Whether s 173 agreement precluded development other than
in accordance with 2008 permits - Tribunal ordered permit to issue - Whether Tribunal
misconstrued s 173 agreement - Whether Tribunal took into account irrelevant consideration in
granting permit - Whether judge erred in construing s 173 agreement and upholding Tribunal
decision - Planning and Environment Act 1987 ss 67, 77, 84B, 114, 126, 173, 174, 182;
Victorian Civil and Administrative Tribunal Act 1998 s 148.

TPSC P/L (ACN 122 486 971) v Kingston City Council; Bonleaf P/L (ACN 082 546 049) and
Roads Corporation
McLeish, T Forrest and Emerton JJA
[2019] VSCA 204
24 September 2019
PRACTICE AND PROCEDURE - Applications to set aside Judicial Registrar's orders refusing extension
of time to file applications for leave to appeal - Length of delay, reasons for delay, prospects of
success and extent of any prejudice suffered by respondent if extension granted - Inordinate
delay - No acceptable excuse for delay proffered - Prospects of success of applications for leave to
appeal limited - Applications dismissed.

Song, Xueyue & Ors v Commissioner of the Australian Federal Police; Song, Xueyue v
Commissioner of the Australian Federal Police & Ors
Kaye JA
[2019] VSCA 206
20 September 2019
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PRACTICE AND PROCEDURE - Costs order - Application for leave to appeal - Residual discretion to
refuse leave notwithstanding appeal has real prospect of success - Costs order informed by judge's
finding that it can be readily inferred that applicant (a solicitor) did not fully comply with court
undertaking - Whether finding involved error - Serious consequence of finding - Exceptional case Residual discretion not exercised.
COSTS - Principles - Parties agreed judge not to make substantive findings but supervise the taking
of evidence - Whether judge erred in making order for costs in favour of respondent based on
conduct of applicant - Appeal allowed.

Diakou, Dimitrios 'Jimmy' v Rouse, Mary
Kyrou, McLeish and Emerton JJA
[2019] VSCA 199
16 September 2019
WILLS AND ESTATES - Application for revocation of grant of probate on grounds of testamentary
incapacity - Whether particulars established prima facie case - Test to be applied - Deceased
socially isolated and lived with mother, not gainfully employed almost his whole life - Deceased's
mother made special testamentary provision for him via protective trust - Deceased failed to care
for mother late in her life and impeded care - Deceased formerly underwent psychiatric
assessment, had significant heart condition and repeatedly acted against medical advice - History
of unwise or unusual financial decisions - Estate left to financial manager to whom deceased had
become close - Undue influence not alleged - Whether matter for investigation - Banks v
Goodfellow (1870) LR 5 QB 549, Re Egan [1963] VR 318, Wrigley v Buxton (1893) 19 VLR 37,
Nicholson v Knaggs [2009] VSC 64, considered.
APPEAL - Standard of appellate review - Whether decision as to existence of prima facie case a
matter of discretion - Whether House v The King (1936) 55 CLR 499 or correctness standard in
Warren v Coombes (1979) 142 CLR 531 applies - Minister for Immigration and Border Protection v
SZVFW (2018) 92 ALJR 713, applied.
WORDS AND PHRASES - 'prima facie case'.

Gardiner v Hughes (No 2)
Kyrou, McLeish and T Forrest JJA
[2019] VSCA 198
13 September 2019
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WILLS - Construction of will - Whether will conferred power of sale on trustees - Trustee Act 1958 s
13.
EQUITY - Constructive or resulting trust - Estate assets transferred by trustees to beneficiary Whether trust arose from transfer of assets - Whether assets transferred at significant undervalue
in breach of trust - Whether assets acquired through unconscionable transaction giving rise to
constructive trust - Evidence Act 2008 s 140 - Black v S Freedman & Co (1910) 12 CLR 105
considered.
TRUSTS AND TRUSTEES - Release - Respondents alleged to have knowingly received property in
breach of trust - Whether release effective to release respondents from liability - Incomplete
documentary record - No lack of disclosure - Documents not deliberately concealed - Applicants
received legal advice - Release effective - Application for leave to appeal refused - Bullhead Pty
Ltd v Brickmakers Place Pty Ltd (in liq) [2018] VSCA 316 considered.

Linke, Graeme David; Baensch, Agnes Marie; Linke, Peter Michael and Cornish, Andrew
v Linke, Victor Harold; Linke, Judith Ann; Linke, Colin Michael; Linke, Maria Grace;
Linke, Glenis Walter and Linke, Ian David
McLeish, Niall and Emerton JJA
[2019] VSCA 210
24 September 2019
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Supreme Court of Victoria Cases
Commercial Court
ADMINISTRATIVE LAW - Judicial review - Relief in the nature of certiorari - Whether adjudication
determination is vitiated by jurisdictional error - Whether a payment claim was served in relation
to a reference date which accrued more than three months' earlier - Whether the Adjudicator
correctly determined a reference date to 28 December 2018 - Whether certain work performed was
able to be lawfully claimed - Supreme Court (General Civil Procedure) Rules 2015 (Vic), r 56 Building and Construction Industry Security of Payment Act 2002 (Vic) ss 14(5)(b), 28O, 28R, 29, 3141 - Building Act 1993 (Vic), s 37H(2).

Levi v Z&H Building Development
Digby J
[2019] VSC 633
24 September 2019
CORPORATIONS - Corporations Act 2001 (Cth), s 459G - Application to set aside statutory demand
by reason of alleged genuine disputes and offsetting claims in respect of the debt and for 'some
other reason' under s 459J of the Corporations Act 2001 (Cth) - Where defendant's evidence raises
matters which point to the existence of controversies which warrant further investigation in
conventional inter partes proceedings - Whether matters sufficiently raised in the plaintiff's '21 day
affidavit' demonstrate a genuine dispute or offsetting claim - Where the totality of evidence
demonstrates controversies giving rise to genuine disputes and claims such that application to set
aside statutory demand not apt for resolution of controversies - Statutory demand set aside.

Imexag P/L (ACN 138 683 342) v Sun Asia Export Corporation P/L (ACN 167 964 724)
Gardiner AsJ
[2019] VSC 449
5 July 2019
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CORPORATIONS - External administration - Corporations Act (2001) (Cth) ss 588G, 588H, 588M and
1317H - Defendant a director of company in liquidation - Defendant alleged to have been involved
in insolvent trading - Issue as to whether debt in relation to franchise fees were incurred at time of
entry into franchise agreement or at some other time - Finding that franchise fees and other
charges were incurred at time of entry into franchise agreement and associated business
agreements before the company was shown to be insolvent - Other claims were in respect of debts
incurred when company was insolvent - Plaintiff established other matters required to be proven to
establish liability - Defendant not entitled to invoke defence under s 588H(2).

Quin, David Charles as the liquidator of Overgold P/L (In Liquidation) (ACN 112 693
679) and Overgold P/L In Liquidation (ACN 112 693 679) v Appel, Benjamin
Gardiner AsJ
[2019] VSC 624
12 September 2019
CORPORATIONS - Voluntary administration - Deed of company arrangement - Application to amend
originating process and points of claim to abandon previous claims - Whether delay explicable Whether proceeding futile - Amendment allowed - Sections 175, 445D, 445H of the Corporations
Act 2001 (Cth).
PRACTICE AND PROCEDURE - Costs - Where costs awarded in respect of abandoned claims - Orders
for costs to be taxed immediately made where discrete claims - Rules 63.15, 63.20.1 of the
Supreme Court (General Civil Procedure) Rules 2015.

B Nichols Holdings P/L (ACN 625 929 302) & Anor (according to the attached schedule) v
The Infant Nutrition Company of Australia P/L (Administrators Appointed) (ACN 610 187
196) & Ors (according to the attached schedule)
Kennedy J
[2019] VSC 595
13 September 2019
COSTS - Whether defendants entitled to their costs of proceeding out of assets of trusts of which
they were the former trustees - Whether costs should be awarded on an issues basis - Whether
defendants acted reasonably - Civil Procedure Act 2010 s 23.

Pitard Consortium P/L & Ors v Les Denny P/L & Ors (No 2)
McDonald J
[2019] VSC 640
20 September 2019
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DISCOVERY - Discovery of documents - Claim for privilege from production for client legal
privilege - Onus of establishing facts from which Court can determine sustainability of claim Occasion for exercising of Court's power to examine documents to ascertain purpose for which
documents were brought into existence - Evidence Act 1958 (Vic), s 118, 119.

Omar Property P/L & Ors v Amcor Flexibles (Port Melbourne) P/L
Mukhtar AsJ
[2019] VSC 627
16 September 2019
PRACTICE AND PROCEDURE - Application by plaintiff for leave to discontinue - Application granted.

National Australia Bank Ltd (ACN 004 044 937) v Ganesh, Anandavalli and
Radhakrishnan, Ganesh
Riordan J
[2019] VSC 642
19 August 2019
PRACTICE AND PROCEDURE - Application to set aside judgment in default of defence - Whether
defendant has a defence on the merits - Supreme Court (General Civil Procedure) Rules 2015 r
21.07 - Kostokanellis v Allen (1974) VR 596 - Application for stay of execution of warrant Supreme Court (General Civil Procedure) Rules 2015 r 66.16 - Abikhair v Ali [2018] VSC 93 Maher v Commonwealth Bank of Australia [2008] VSCA 122 - Whether special circumstances
warranting stay of execution.

Monaco Super Fund P/L (ACN 122 216 620) v Mastrogiannopoulos, Nicoleta
Ierodiaconou AsJ
[2019] VSC 632
17 September 2019
PRACTICE AND PROCEDURE - Injunction - Whether serious question to be tried - Whether balance of
convenience favours the grant of an injunction - Whether damages adequate remedy - Injunction
refused given delay and effect on third party - Refusal also given compliance impossible and breach
inevitable.
PRACTICE AND PROCEDURE - Addition of party - Application by non-party to be intervener to the
injunction application only - Whether non-party's legal interests affected - Whether non-party's
presence required to ensure all matters to be determined completely by the Court - Held nonparty's presence not required - Application dismissed.

ATG Lanka (PVT) Ltd v Safety Mate P/L
Kennedy J
[2019] VSC 634
20 September 2019
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Common Law Division
ADMINISTRATIVE LAW - Victorian Civil and Administrative Tribunal - Local government - Council
elections - Filling of extraordinary vacancy - Countback procedures - Requirement of democratic
election - Applications to refer questions to Supreme Court concerning human right to take part in
public life and whether countback procedures were contrary to other legislation or the implied
right of political communication - Statutory discretion of VCAT - Application for leave to appeal
from VCAT's decision not to refer questions - Constitution Act 1975 ss 74A, 74B; Local Government
Act 1989 ss 1, 1A, 3B, 68; Schedule 3A, cls 11 and 12; Victorian Civil and Administrative Tribunal
Act 1998 s 96.
HUMAN RIGHTS - Charter of Human Rights and Responsibilities - Right to take part in public life Whether countback provisions to fill local council extraordinary vacancy infringed that right - VCAT
proceedings - Application to refer Charter question to Supreme Court to seek declaration of
inconsistent interpretation - Application for leave to appeal VCAT's refusal to refer question Charter of Human Rights and Responsibilities Act 2008 ss 18, 32, 33 and 36.

Fidge, Julian v Municipal Electoral Tribunal and Attorney-General for the State of
Victoria
Ginnane J
[2019] VSC 639
20 September 2019
CONTEMPT OF COURT - Failure to comply with court orders - Continued non-compliance Defendants failed to attend trial - Defendants self-represented - Contempt proven - Penalty.

Hera Project P/L (ACN 163 685 041) v Bisognin, Gino Andrew and Bisognin, Leah Joan
(No 2)
Champion J
[2019] VSC 625
16 September 2019
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COSTS - Application for letters of administration on intestacy - Where plaintiff's affidavits
supported validity of informal will - Where plaintiff had no standing to bring application - Where
plaintiff changed nature of application - Whether plaintiff's costs should be allowed from the
estate - Where Court appointed contradictors - Where plaintiff's conduct prevented efficient
administration of estate - Re Buckton; Buckton v Buckton [1907] 2 Ch 406.

In the matter of the estate of Martin, Valerie Patricia, deceased. Application by:
Mollica, John Peter (No 2)
McMillan J
[2019] VSC 646
23 September 2019
COSTS - Direction to administrator appointed under the Guardianship and Administration Act 1986
(Vic) by the Victorian Civil and Administrative Tribunal to withdraw a proceeding commenced in
the Court on behalf of the represented person pursuant to Part IV of the Administration and
Probate Act 1958 (Vic) - Proceeding in the Tribunal instigated by the defendant in the Part IV
proceeding - Whether the costs of the defendant in this Court should be paid by the administrator Whether the costs should be paid on an indemnity basis - Principles applicable to a claim that a
non-party pay the costs of a proceeding - Burns Philp & Co Ltd v Bhagat [1993] 1 VR 203; Bischof v
Adams [1992] 2 VR 198, 201 and Knight v FP Special Assets Ltd (1992) 174 CLR 178 referred to.

EBG (by her Administrator State Trustees Limited (ACN 064 593 148)) v KPZ (as
executor of the Estate of MGJ, Deceased)
Derham AsJ
[2019] VSC 630
19 September 2019
COSTS - Where plaintiff discontinued application for probate of a later will - Whether testatrix
lacked testamentary capacity - Whether conduct of the plaintiff was unreasonable - Whether
plaintiff should pay costs personally on an indemnity basis - Parties to bear their own costs.

In the matter of the Will of Minenko, Joan, deceased. Between: Minenko, Andrew Leon v
Raines, Jacqueline
Moore J
[2019] VSC 644
23 September 2019
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CRIMINAL LAW - Mental Impairment - Major Review - Crimes (Mental Impairment and Unfitness to
be Tried) Act 1997 (Vic), s 27(2), 32(1)(a), 32(5) - Order confirmed.

In the matter of a court ordered review of a custodial supervision order pursuant to s
27(2) of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 and In the
matter of 'BS'
Weinberg JA
[2019] VSC 651
24 September 2019
NEGLIGENCE - Workplace accident - Duty to maintain safe system of work - Indemnity claim
pursuant to s 138(1) of the Accident Compensation Act 1985 - Employer's non-delegable duty of
care - Duty of care owed by occupier and subcontractor - Principal and independent contractors Stevens v Brodribb (1986) 160 CLR 16, Leighton Contractors v Fox (2009) 240 CLR 1 - Duty of care
determined by reasonable foreseeability and proximity in the relationship between the parties Content of duty of care - Apportionment of damages between defendants - Podrebersek v
Australian Iron & Steel Pty Ltd (1985) 59 ALR 529.

Victorian WorkCover Authority v A.C.N 125 830 015 P/L (Previously known as Asixa
Logical Outcomes P/L) and Bronzewing Freighters P/L
Forbes J
[2019] VSC 607
13 September 2019
POSSESSION ORDER - Appeal from decision of an Associate Judge - Appeal to Judge of Trial
Division - Whether error in refusing stay of VCAT possession orders - Whether test of special or
exceptional circumstances properly applied - Whether appeal is nugatory - Is there a serious
question to be tried in the exercise of discretion - No undertaking as to damages given - Prejudice
afforded by granting stay - Stay of possession order refused - Maher v Commonwealth Bank of
Australia [2018] VSC 93 - House v R (1936) 55 CLR 499.

Efektiv P/L (ACN 625 719 566) v Hodge, Kim
Forbes J
[2019] VSC 636
18 September 2019
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PRACTICE AND PROCEDURE - Plaintiff sues former opponents in multiple proceedings and their
lawyers - Summary judgment sought by the defendants pursuant to Rule 23.01 of the Supreme
Court (General Civil Procedure) Rules 2015 and s 63 of the Civil Procedure Act 2010 (Vic) - Whether
the plaintiff's claim has any real prospect of success - Summary judgment granted on the basis that
the plaintiff has no standing to bring claims for financial loss by reason of her bankruptcy, would
not be able to establish a duty of care to avoid personal injury and financial loss on the part of the
defendants, would not be able to make good a claim for malicious prosecution because the plaintiff
was unsuccessful in the relevant proceedings, and her remaining claims have no prospects of
success because the defendants are immune from suit by reason of witness immunity or advocates'
immunity - Attempt to relitigate issues determined in previous proceedings an abuse of process No grounds for exercising discretion under s 64 of the Civil Procedure Act 2010 (Vic).

Giles, Virginia v Jeffrey, David; Curnow, Thomas; Casacir P/L; Smith, Ken and Southall,
Anthony
Daly AsJ
[2019] VSC 562
17 September 2019
PRACTICE AND PROCEDURE - Security for costs - Application for security for costs against a natural
person - Where application for security for costs made where plaintiffs reside outside of Victoria Supreme Court (General Civil Procedure) Rules 2015, r 62.02(1)(a) and the inherent jurisdiction of
the Court - Whether r 62.02(1)(a) is applicable in this case as a consequence of s 117 of the
Constitution Act 1901 (Cth) - Not necessary in the circumstances of the case for this to be
decided - Whether circumstances of the case justify order for security for costs being made Knight v Beyond Properties Pty Ltd [2005] FCA 764 - Von Marburg v Aldred & Anor (No 3) [2017]
VSC 146 - Security for costs ordered in favour of second defendant but not the first defendant.

Liu, Robert and Liu, Ji An v Resi Ventures Leakes P/L (ACN 615 518 431); GB Projects
P/L (ACN 613 501 241) and Dai, Zhaoqinq (No 2)
Matthews JR
[2019] VSC 638
20 September 2019
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PRACTICE AND PROCEDURE - Stay - Application for stay of VCAT possession orders - Whether special
circumstances arise - Application refused - Maher v Commonwealth Bank of Australia [2008] VSCA
122 - Supreme Court (Miscellaneous Civil Proceedings) Rules 2008, r 4.04 - Supreme Court (General
Civil Procedure) Rules 2015, r 66.16.

Efektiv P/L (ACN 625 719 566) v Jescal Nominees (ACN 006 550 349); Efektiv P/L (ACN
625 719 566) v Hodge, Kim
Ierodiaconou AsJ
[2019] VSC 628
13 September 2019
PRACTICE AND PROCEDURE - Stay or adjournment of proceeding - Proceedings taking place in
Supreme Court of Victoria and the Fair Work Commission - Whether stay of proceedings pending
determination of Fair Work Commission proceeding appropriate - Supreme Court (General Civil
Procedure) Rules 2015 (Vic) r 49.03, Civil Procedure Act 2010 (Vic) and Evidence Act 2008 (Vic) s 91
considered - Grace v El Masri [2013] VSC 432, Aon Risk Services Australia Limited v Australian
National University (2019) 239 CLR 135, UDP Holdings Pty Ltd (rec and mgr appted) v Ironshore
Corporate Capital Ltd & Anor (2016) 51 VR 60 applied - No stay ordered - Short adjournment
allowed.

Tucker, Tobias John (also known as Toby Tucker) v The State of Victoria and
Broderick, Paul (in his capacity as the Commissioner of State Revenue) (Stay
Application)
Ierodiaconou AsJ
[2019] VSC 635
18 September 2019
REAL PROPERTY - Caveats - Application to remove caveat under s 90(3) Transfer of Land Act 1958
(Vic) - No serious issue to be tried - Order for removal made.

Jovanovski, Tony and Jovanoska, Beti v T Square Investments P/L (ACN 619 624 029)
and Registrar of Titles for Victoria
Cameron J
[2019] VSC 641
20 September 2019
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ROADS - Whether carriageway easement a public highway at common law - Dedication and
acceptance - Onus of proof - Accepted that track through easement a public highway - Whether it
could be inferred that owner intended to dedicate entire easement as a public highway - Intention
to dedicate not proved.
LOCAL GOVERNMENT - Power of council in s 204(1), Local Government Act 1989, to declare a road
to be a public highway for the purposes of the Act - Whether carriageway easement a 'road' as
defined in the Local Government Act 1989 - Whether 'right of way' in definition of road limited to
public rights of way - Definition of 'road' in Local Government Act 1989 includes a private right of
way such as a carriageway easement - Whether council's power under s 204(1) limited by
Land Acquisition and Compensation Act 1986 - Declaration under s 204(1) not an acquisition by
compulsory process - Power under s 204(1) not subject to Land Acquisition and Compensation Act
1986 - Council's decision not affected by jurisdictional error - Local Government Act 1989 (Vic), s
3 - Definition of 'road', ss 187, 204, 206, 207B, Schedule 5.

Mayberry, Peter James; Mayberry, Janice Elaine; Gault, Wesley Alexander and Gault,
Jane v Mornington Peninsula Shire Council
Richards J
[2019] VSC 623
16 September 2019
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TESTATORS FAMILY MAINTENANCE - Application for a family provision order out of the deceased's
estate under Part IV of the Administration and Probate Act 1958 (Vic) ('Act') by State Trustees on
behalf of two sons with intellectual disabilities and, separately, by the deceased's de facto
partner - Whether the deceased had met his obligation to make adequate provision for the
plaintiffs - Personal estate substantially smaller than shown in the inventory of assets by reason of
most assets being speculative shares - Personal estate insufficient to satisfy pecuniary legacies and
provide further support for disabled sons - Whether family household is to be sold with part of the
proceeds of sale to be used to provide the de facto partner with secure accommodation for life and
the remainder be utilised to meet the claims of the deceased's children - Relevance of the factors
under s 91(4) of the Act - Testator's primary moral obligation to his surviving spouse - Re Marsella;
Marsella v Wareham [2018] VSC 312, referred to - Consideration of disabled sons' entitlement to
National Disability Insurance Scheme (NDIS) funding - King v White [992] 2 VR 417, Shah v Perpetual
Trustee Company (1981) 7 Fam LR 97, Coller v Coller [1998] VSC 80, referred to - Unclear how
much of the diminution of the value of the estate since the deceased's death can be sheeted home
to the executor beneficiary - Principle of freedom of testation - Testamentary intention of the
deceased to retain the property for the plaintiffs and the executor beneficiary with his children to
live in - Grey v Harrison [1997] 2 VR 359, considered and applied - Property retained with proposed
framework for distribution of proceeds in the event the property is sold.

Schmidt (a Pseudonym) & Anor v Walter & Ors; Wagner (a Pseudonym) v Walter & Ors
Daly AsJ
[2019] VSC 385
21 June 2019
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Criminal Division
CRIMINAL LAW - Bail - Child applicant - Charges of rape, false imprisonment and unlicensed
driving - Requirement to show a compelling reason exists that justifies grant of bail - Whether a
compelling reason established - Whether an unacceptable risk of endangering the safety or welfare
of any person or committing an offence while on bail - Youth Justice not supporting bail - Time
spent in custody - Likely sentence - Family support - Compelling reason established - No
unacceptable risk - Bail granted - Bail Act 1977, ss 1B, 3AAA, 3B, 4C, 4D and 4E.

In the matter of the Bail Act 1977 and In the matter of an application for bail by DG
Zammit J
[2019] VSC 622
23 September 2019
CRIMINAL LAW - Sentence - Arson being reckless as to endangerment of life - Failed attempt to set
fire to neighbour's home - Mental and physical health of accused - Delusional disorder causally
associated with offending - General deterrence - Moral culpability - Some moderation appropriate Pre-sentence detention of 465 days - Time already served an appropriate sentence - Community
correction order - Three year duration with conditions - Crimes Act 1958 (Vic) ss 197(2), (5)(b) and
(6).

The Queen v Dib, George
Lasry J
[2019] VSC 629
17 September 2019
CRIMINAL LAW - Sentence - Murder - Accused ran over her partner in the driveway of her home due
to extreme anger over his refusal to talk to her - False account given to police and persisted in at
trial - No remorse - No prior convictions - Previous cancer diagnosis and prospect of recurrence Serious example of offence - High moral culpability - Just punishment - Denunciation - General
deterrence - Sentence of 24 years' imprisonment with non-parole period of 18 years.

The Queen v Bufton, Janice Joy
Tinney J
[2019] VSC 621
13 September 2019
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Practice Court
PRACTICE COURT - Application for urgent injunction to restrain mortgagee auction of property Where mortgagor in default - Mortgagor sought to hold off auction on the basis of conditional
offer - Application refused where no serious questions raised - Inglis v Commonwealth Trading Bank
of Australia (1971) 126 CLR 161 also applied - Application refused.

Coleman, Michelle Lee-Anne; Poole, Marie-Therese and Poole, Kenneth Gordon v First
Mortgage Capital P/L (ACN 150 210 736)
Kennedy J
[2019] VSC 643
13 September 2019
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County Court of Victoria Cases
Following is a selection of cases recently handed down in the County Court of Victoria. These cases
have been selected for inclusion by the presiding judge. If you would like your judgment added to
the Library Bulletin, please email the reference librarian in your jurisdiction.

Commercial Division
TAXATION – Meaning of ‘administrative overpayment’ in s8AAZN of the of the Taxation
Administration Act 1953 (Cth) – The defendant or its director was the tax agent for another entity –
The defendant’s bank account was nominated as the bank account for payments to that other
entity – As a result of BASs lodged by the defendant purportedly on behalf of the other entity, the
Commissioner made payments to the defendant’s bank account, intending to pay refunds to the
other entity – The other entity subsequently advised the Commissioner that it had not authorised
those lodged BASs or received the refunds – Subsequently the Commissioner allocated the amounts
of those payments to the defendant’s Running Balance Account (RBA) describing each as an
‘administrative overpayment’ – Whether those payments were administrative overpayments made
by the Commissioner to the defendant.

DCT v MWB
Judge Marks
[2019] VCC 1516
20 September 2019
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Articles
The team of Librarians from the Law Library of Victoria have included bibliographic information of
selected articles from law journals which have recently been received digitally or in hard copy at
the Supreme Court Library. The purpose of this information is to assist the Judiciary, Court staff,
Barristers and other members of the legal profession to identify recently published articles of
interest and relevance.
The Law Library provides digital access to many law journals for members of the Judiciary from
their desktops, members of the VicBar from the Richard Griffith Library and members of the legal
profession via the Public Access Computers in the Supreme Court Library.

Alternative Dispute Resolution
Civil Procedure Rules 1998 (UK) - Burchell v Bullard - Browning v Crowley - UK - Australia
McNamara, P. Mandatory and quasi-mandatory mediation. 520 (2019) 47(3) Australian Bar
Review 215-245

Criminal Law & Procedure
Commissioner of Police of the Metropolis v DSD - Research study - UK
Taylor, L. Justice, L. Autobiographical memory misconceptions and the police investigative
response to rape complaints. [2019] (10) Criminal Law Review 827-840
Doorson v Netherlands - Braithwaite v R - Phillips v R - Criminal Justice Act 2003 (UK), s 100, s
101(1) - UK
Birch, D. A credible solution? non-defendant's bad character and section 100 of the Criminal
Justice Act 2003. [2019] (10) Criminal Law Review 841-859
Kakis v Cyprus - Extradition Act 2003 (UK), s 14 - Human Rights Act 1998 (UK) - UK
Riddle, H. Can fugitives argue "culpable delay" by the authorities in extradition proceedings?
[2019] (10) Criminal Law Review 860-872
M'Naghten's Case - R v Kemp - UK - USA
Coppola, F. Motus Animi in Mente Insana: an emotion-oriented paradigm of legal insanity
informed by the neuroscience of moral-judgments and decision-making. (2019) 109(1) Journal
of Criminal Law & Criminology 1-70
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Nga Truong v Pageau - Brown v Mississippi - Miranda v Arizona - USA
Janzen, K. Coerced fate: how negotiation models lead to false confessions. (2019) 109(1)
Journal of Criminal Law & Criminology 71-102
Papadimitropoulos v The Queen - Crimes Amendment (Sexual Offences and Other Matters) Act 2014
(Vic) - Crimes Act 1958 (Vic), s 36 - Australia
Chesser, B. Zahra, A. Stealthing: a criminal offence? (2019) 31 (2) Current Issues in Criminal
Justice 217-235
Research study - Australia
Walsh, T. Counter, A. Deaths in custody in Australia: a quantitative analysis of coroners'
reports. (2019) 31(2) Current Issues in Criminal Justice 143-163
Research study - Canada
Bader, D, et at. Does gender affect the number and type of chargers laid in intimate partner
violence cases? (2019) 59(6) British Journal of Criminology 1347-1369
Research study - R v Bayley - Crimes Act 1958 (Vic), s 3A - USA - UK - Victoria - Australia
Anderson, J. Recidivism of paroled murderers as a factor in the utility of life imprisonment.
(2019) 31(2) Current Issues in Criminal Justice 255-268
Research study - USA
Brennan-Marquez, K. Henderson, S. Artificial intelligence and role-reversible judgment. (2019)
109(2) Journal of Criminal Law & Criminology 137-164
Research study - USA
O'Connor, C. A guiding hand or slap on the wrist: can drug courts be the solution to maternal
opioid use? (2019) 109(1) Journal of Criminal Law & Criminology 103-135

Evidence
S and Marper v United Kingdom - Maryland v King - Carpenter v United States - USA - UK - EU Australia
Scudder, N. et at. Policy and regulatory implications of the new frontier of forensic genomics:
direct-to-consumer genetic data and genealogy records. (2019) 31(2) Current Issues in Criminal
Justice 194-216
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Human Rights
Modern Slavery Act 2018 (Cth) - Modern Slavery Act 2015 (UK) - USA - UK - Australia
Landau, I. Human rights due diligence and the risk of cosmetic compliance. (2019) 20(1)
Melbourne Journal of International Law 221-247

International Law
Centros Ltd v Erhvervs-og - Oberseering BV v Nordic Construction Company - UK - EU - USA
Maas, M. International law does not compute: artificial intelligence and the development,
displacement or destruction of the global legal order. (2019) 20(1) Melbourne Journal of
International Law 2

Practice & Procedure
USB AG v Tyne - Strickland v Director of Public Prosecutions (Cth) - Australia
Shanahan, C. Abuse of process: losing the opportunity to litigate, a court system under
pressure. (2019) 47(3) Australian Bar Review 246-265

Property Law
Eves v Eves
Jaffey, P. Remedial consistency and constructive trust claims. (2019) 83(2) Conveyancer &
Property Lawyer 101-118
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INFORMATION SESSIONS
The Law Library of Victoria hosts regular
information sessions on how to use
specific legal research databases.
If you have suggestions for future
information sessions, please send them
to llv@courts.vic.gov.au
Visit our website for upcoming events
lawlibrary.vic.gov.au

LIBRARY FACTS

About the Law Library of Victoria
Since the 1850s, the legal profession in Victoria has funded a library to enhance the

The Law Library of Victoria is
regarded as a library of national
significance and is one of the
largest law collections in the
state, containing over 120,000
volumes.

administration of justice.

The
oldest
book
in
the
collection
is
Statham’s
Abridgement of 1489, a case law
digest.

legal profession and the community.

The largest portrait in the
library is of John Schutt, the
first librarian, who died in
office after 54 years in the
position.

The Law Library of Victoria builds upon this proud history and continues this role today. It
provides access to authoritative legal information to ensure that the law is applied
accurately, effectively and fairly.
The Library is an integral resource for the Victorian Courts and VCAT, as well as for the
The Library provides services that support the administration of justice in Victoria.
We collate and curate the best range of legal information resources for our
constituents.
We assist with reference and research support, and improve skills in using legal
resources across the community.
We improve access to justice for all Victorians by providing access to legal
resources for our members.
The Library Bulletin is a free fortnightly information service provided by the Law Library of
Victoria for judicial officers, members of the legal profession and anyone with an interest
in the law. It is compiled by Library staff and includes the following content:

Law Library
of Victoria
210 William Street
Melbourne VIC 3000

Library news and events
New books and articles received by the Library
Victorian legislative updates
High Court, Supreme Court of Victoria Court of Appeal and Trial Division judgments.
The Library Bulletin is prepared within a quick turnaround time. All attempts are made to
ensure accuracy, however readers are advised to verify information contained in the
Library Bulletin against information from original sources. If you do see an error or
omission, please contact us at llv@courts.vic.gov.au.
The Library Bulletin is provided on the basis that readers will assume full responsibility for
making their own assessment of the information provided. This service does not provide
legal advice. No liability will be accepted as a result of any reliance on this service.
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